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Student  Admission  and  Attendance 


by  Ann  L.  Majestic 


J.  he  North  Carolina  Constitution  states  that  the  Gener- 
al Assembly  must  provide  "for  a  general  and  uniform  sys- 
tem of  free  public  schools.  .  .  ."'  The  courts  have 
interpreted  this  provision  as  endowing  the  children  of  this 
state  with  a  fundamental  right  to  a  public  education.2  The 
constitution  also  directs  the  General  Assembly  to  "pro- 
vide that  every  child  of  appropriate  age  and  of  sufficient 
mental  and  physical  ability  shall  attend  the  public  schools, 
unless  educated  by  other  means."3  Thus  a  student  has  not 
only  a  right  but  also  a  legal  responsibility  to  be  educated. 
The  General  Assembly  has  fulfilled  these  constitutional 
dictates  by  enacting  a  series  of  laws  that  define  the  process 
for  admitting  students  to  public  schools  and  ensuring  their 
attendance.  This  article  will  consider  these  statutes  and 
cases  relating  to  issues  of  school  admission  and  compul- 
sory attendance.  The  basic  rules  of  school  assignment  and 
appeal  of  assignment  described  in  this  article  may  be  differ- 
ent for  children  with  special  needs. 

The  Right  to  Attend 

The  general  right  of  North  Carolina  students  to  attend 
free  public  schools  is  established  in  the  opening  section 
of  the  public  school  laws.  G.S.  115C-1.  The  specific  re- 
quirements for  eligibility  are  outlined  later  in  G.S. 
U5C-366,  which  states  that  students  who  are  "domiciled" 
in  a  school  district  or  attendance  area  are  "entitled"  to  at- 
tend school  within  the  district  in  the  building  assigned  by 


The  uulhor  is  an  attorney   uith  the 
grove,  in  Raleigh. 

1.  N.C.  Const,  art.  IX.  §  2. 

2.  Sneed  v.  Greensboro  Citj  Bd 
106  H4XO) 

3.  N.C.  Const,  art.  IX.  §  3. 


the  local  board  of  education  unless  a  student  has  been 
removed  from  school  for  cause.4 

Domicile 

In  applying  the  requirements  of  G.S.  115C-366,  it  is 
necessary  to  distinguish  between  domicile  and  residence. 
North  Carolina  courts  have  said  that  establishing  domicile 
requires  "legal  capacity,  physical  presence  and  intent  to 
acquire  domicile."5  In  other  words,  to  establish  a  new 
domicile,  one  must  actually  move  to  a  new  location  in- 
tending to  abandon  the  prior  domicile  and  remain  in  the 
new  location  as  a  permanent  home  for  an  indefinite  peri- 
od.6 In  contrast,  a  residence  is  an  established  home,  but 
it  need  not  be  the  exclusive  home.  Individuals  may  have 
more  than  one  residence  but  only  one  domicile.  For  ex- 
ample, if  they  have  permanent  homes  in  the  city  and 
weekend  retreats  at  the  lake,  they  have  residences  in  both 
locations  but  their  domiciles  are  in  the  city  because  they 
did  not  intend  to  abandon  those  residences  as  permanent 
homes  when  they  took  up  lodging  at  the  lake.  Likewise, 
if  a  family  lives  permanently  in  one  school  administrative 
unit  and  establishes  a  second  home  in  an  adjoining  school 
administrative  unit  for  the  purpose  of  sending  the  children 
to  the  neighboring  system,  it  has  not  established  domicile 
in  the  second  location  because  it  has  a  continuing  inten- 
tion to  return  to  its  permanent  home. 


N.C   WW.  264  S  E  2d 


4.  N.C.  Gen.  Stat.  §  115C-366(a)  (1987).  Hereinafter  the  General  Stat 
ines  « ill  he  .thhie\  iated  as  G.S.  The  statute  does  not  define  "removal  for  cause," 
hut  the  tern)  presumably  refers  to  suspension  or  expulsion  based  on  the  mis 
conduct  of  students  and  does  not  imply  that  the)  can  he  denied  admission  fo 
academic  or  other  reasons. 

5  Lloyd  v,  Babb,  2%  N.C.  416.  444.  251  S.E.2d  843.  861  (1979),  citinj 
Restatement  Second.  Conflict  of  Laws  I?.  See  also  Hall  v.  Board  of  Elections 
280  N.C   600,  605-6,  187  S.E.2d  52  (1972). 

6.  Lloyd,  251  S.E.2d  at  861. 
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Ordinarily  the  domicile  of  an  unemancipated  minor 
is  that  of  the  parents,  and  the  child  cannot  independently 
determine  or  change  his  or  her  domicile.7  If  the  parents 
are  deceased,  the  child  takes  the  domicile  of  the  guardi- 
ans, such  as  grandparents.8  A  child  is  "emancipated"  and 
able  to  establish  an  independent  domicile  if  he  or  she  is 
at  least  eighteen  years  old  or  married  or  if  his  or  her  par- 
ents have  abandoned  their  duty  of  parental  supervision.9 

Exceptions  to  the  Domicile  Requirement 

The  North  Carolina  statutes  on  student  admission  ex- 
pand on  these  basic  notions  of  domicile  to  provide  for  stu- 
dents who  live  with  only  one  parent  or  guardian.  G.S. 
115C-366  states  that  students  are  entitled  to  attend  school 
where  their  fathers,  mothers,  or  guardians  have  established 
permanent  homes,  so  long  as  the  children  are  living  with 
those  persons.  Apparently  under  this  statute,  a  child  of 
separated  or  divorced  parents  may  not  live  with  one  par- 
ent but  attend  school  in  the  district  (if  different)  where  the 
other  parent  lives. 

Two  other  exceptions  to  the  domicile  requirement  are 
made  in  G.S.  115C-366.2.  This  statute  provides  that  a  child 
whose  parent  or  guardian  is  a  student,  employee,  or  faculty 
member  of  a  college  or  university  or  a  visiting  scholar  at 
the  National  Humanities  Center  need  only  be  a  resident 
of  the  school  district  (not  domiciled  there)  in  order  to  at- 
tend its  schools.  The  exception  also  applies  to  students  who 
are  placed  in  or  assigned  to  a  group  home,  foster  home, 
or  similar  facility  pursuant  to  state  or  federal  law— for  ex- 
ample, a  special  education  student  placed  by  the  school 
system  in  a  group  home  for  emotionally  handicapped  chil- 
dren. This  exception  does  not  extend  to  students  whose 
parents  place  them  in  a  group  home  or  similar  institution 
without  the  involvement  and  approval  of  the  school  sys- 
tem or  other  appropriate  state  agency. 

Federal  law  provides  another  exception  to  the  North 
Carolina  domicile  requirement.  State  educational  agencies 
are  required  to  provide  education  to  "children  of  home- 
less individuals  and  homeless  youths."10  Although  not 
"domiciled"  within  North  Carolina,  these  homeless  resi- 
dents must  have  access  to  a  free,  appropriate  public  edu- 
cation. For  the  purposes  of  this  law,  "homeless"  is  limited 


7.  In  re  Hall.  235  N.C.  697.  71  S.E.2d  140  (1952).  Cf.  Horton  v.  Mar- 
shall Pub.  Schools.  769  F.2d  1323  (8th  Cir.  1985)  (school  district's  application 
of  Arkansas  domicile  requirement  to  deny  admission  to  minor  children  who  did 
not  have  parent  or  legal  guardian  h\  ing  in  the  district  violated  due  process  and 
equal  protection  clauses). 

8.  In  re  Hall.  235  N.C.  697.  71  S.E.2d  140  (1952). 

9.  G.S.  48A-2.  G.S.  7A-717  allows  a  minor  who  is  at  least  sixteen  years 
old  to  petition  the  court  for  a  judicial  decree  of  emancipation. 

10.  Homeless  Assistance  Act.  42  U.S.C.  §  11431  (1987). 


to  what  we  generally  speak  of  as  "street  people,"  rather 
than  children  who  elect  to  live  with  friends  or  relatives." 

Guardianship 

G.S.  115C-366(a)  states  that  a  child  is  entitled  to  at- 
tend school  in  the  district  where  his  or  her  guardian  is 
domiciled.  This  statute  does  not  specifically  require  that 
the  guardian  be  the  legal  guardian,  but  both  case  law  and 
opinions  of  the  North  Carolina  attorney  general  interpret 
the  statute  as  requiring  legal  guardianship.  In  an  opinion 
issued  in  1970  and  reaffirmed  in  1985,  the  attorney  gener- 
al concluded  that  the  term  guardian  in  G.S.  115C-366 
"means  a  guardian  appointed  for  a  minor  in  accordance 
with  the  provisions  and  limitations  contained  in  Chapter 
33  of  the  General  Statutes."12  The  attorney  general  has  fur- 
ther determined  that  "[wjhere  either  parent  is  living  and 
capable  of  caring  for  a  child,  a  guardian,  absent  unusual 
circumstances,  may  not  be  appointed  for  the  purpose  of 
conferring  a  right  upon  a  child  to  attend  a  school  in  a  sys- 
tem where  the  parent  is  not  domiciled."13 

A  federal  district  court  reached  the  same  conclusion 
in  a  1983  North  Carolina  case14  in  which  a  child  was  living 
temporarily  with  his  great-aunt  in  Cumberland  County 
while  his  mother  remained  in  New  York.  The  great-aunt 
did  not  qualify  under  the  school  system's  legal  guardian- 
ship requirement  because  neither  she  nor  the  child's  mother 
wanted  legal  custody  to  be  transferred  to  her.  Rejecting  her 
claims  that  the  domicile  requirement  of  G.S.  115C-366  was 
unconstitutional,  the  court  held  that  it  was  valid  and  rea- 
sonable to  base  entitlement  to  attend  school  on  the  domicile 
of  the  parent  or  legal  guardian  in  light  of  the  school  sys- 
tem's need  to  identify  an  individual  with  whom  to  work 


denned  as: 
ixed.  regular,  and  adequate  nighttime  resi- 


11.  A  homeless  individual 

(1)  an  individual  who  lacks  a 

dence;  and 

(2)  an  individual  who  has  a  primary  nighttime  residence  that  is— 

(A)  a  supervised  publicly  or  privately  operated  shelter  designed  to 
provide  temporary  living  accommodations  (including  welfare  hotels, 
congregate  shelters,  and  transitional  housing  for  the  mentally  ill); 

(B)  an  institution  that  provides  a  temporary  residence  for  individuals 
intended  to  be  institutionalized;  or 

(C)  a  public  or  private  place  not  designed  for.  or  ordinarily  used  as, 
a  regular  sleeping  accommodation  for  human  beings. 

42  U.S.C.  §  11302. 

12.  55  Op.  N.C.  Any  Gen.  61  (1985).  citing  41  Op.  N.C.  Att'y  Gen.  5. 
10-11  (1970). 

13.  Id. 

14.  Harris  v.  Hall.  572  F.  Supp.  1054  (E.D.N.C.  1983).  Cf.  Horton  v. 
Marshall  Pub.  Schools,  769  F2d  1323  (8th  Cir.  1985)  (held  that  school  district's 
application  of  Arkansas  domicile  requirement  to  deny  admission  to  minor  chil- 
dren who  did  not  have  parent  or  legal  guardian  living  in  the  di: 
due  process  and  equal  protection  clauses). 
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"effectively  and  authoritatively  in  matters  of  punishment. 
I    educational  progress  and  medical  needs."15 

A  person  who  wishes  to  establish  legal  guardianship 
must  obtain  a  court  order  that  confers  such  status.  Nor- 
mally, this  is  accomplished  by  applying  to  the  clerk  of  court 
in  the  county  where  the  child  lives  or  through  a  custody 
proceeding  in  district  court.16  An  "agreement"  signed  by 
the  parent  that  purports  to  transfer  custody  of  the  child  but 
is  not  a  court  order  cannot  establish  legal  guardianship  that 
entitles  a  child  to  attend  school  outside  his  or  her  place 
of  domicile. 

Admission  of  Nondomiciliaries 
to  a  School  Administrative  Unit 

North  Carolina  residents  who  are  not  domiciled  in  the 
school  administrative  unit  where  they  wish  to  attend  school 
may  be  allowed  to  attend  school  in  that  unit  if  the  boards 
of  education  of  both  their  domicile  and  the  unit  where  they 
wish  to  attend  agree  in  writing.17  The  agreement  must  be 
entered  into  the  official  record  of  each  board.18  The  stat- 
ute states  that,  in  determining  whether  to  release  or  ac- 
cept a  student,  the  local  boards  are  to  act  so  as  to  provide 
for  the  orderly  and  efficient  administration  of  the  public 
v  schools  and  "the  effective  instruction,  health,  safety,  and 
/  general  welfare  of  the  pupils."19  It  would  appear  that  this 
provision  precludes  a  board  of  education  from  adopting 
a  blanket  policy  prohibiting  the  release  or  admission  of 
students  from  one  system  to  another. 

A  local  school  board  may.  in  its  discretion,  admit  a 
student  whose  parent  or  legal  guardian  is  not  domiciled 
in  North  Carolina.  Local  boards  are  allowed  to  establish 
reasonable  rules  and  regulations  governing  the  admission 
and  release  of  students.20  but  they  must  be  careful  to  avoid 
invidious  discrimination  in  making  such  decisions.  For  ex- 
ample, a  board  may  not  refuse  to  admit  a  handicapped  stu- 
dent whose  parent  is  not  domiciled  in  this  state  on  grounds 
of  the  increased  educational  cost  involved  if  it  would  ap- 
prove the  admission  except  for  the  handicapping  condition. 
Factors  a  school  board  could  reasonably  consider  in 
deciding  whether  to  admit  nondomiciled  students  might 
include  (1)  whether  they  were  in  good  standing  in  the  previ- 
ous school  system  (the  board  might  require  that  they  pro- 
vide a  copy  of  their  transcripts  before  admitting  them),  (2) 


whether  space  is  available,  (3)  whether  it  is  especially 
desirable  for  the  students  to  continue  their  education  in 
that  district  (for  example,  where  a  family  moves  out  of  a 
school  system  when  a  child  is  in  his  or  her  junior  or  senior 
year  and  can  arrange  to  live  with  friends  or  relatives  until 
graduation),  and  (4)  whether  there  is  a  compelling  family 
need  (as  when  illness  requires  that  a  child  be  cared  for 
by  a  relative  or  friend  who  is  domiciled  in  an  administra- 
tive unit  other  than  that  of  the  parents). 

Tuition  Charges 

Local  boards  of  education  are  authorized  to  charge  tu- 
ition to  people  who  are  not  domiciled  in  the  local  adminis- 
trative unit  or  to  those  who  are  twenty-one  years  of  age 
or  older  before  the  beginning  of  the  school  year  in  which 
they  wish  to  enroll.21  But  tuition  may  not  be  charged  for 
students  who  live  on  military  installations  if  the  local  school 
system  receives  per-pupil  federal  impact  aid  in  an  amount 
equal  to  at  least  50  percent  of  the  per-pupil  cost  of  educa- 
tion in  the  state,  exclusive  of  capital  outlay  and  debt  ser- 
vice. The  amount  of  tuition  to  be  charged  must  be  deter- 
mined by  August  1  for  the  coming  school  year  and  may 
not  exceed  the  amount  of  per-pupil  local  funding.  Local 
boards  have  full  discretion  in  deciding  whether  to  charge 
tuition  under  the  conditions  outlined.  Again,  the  boards 
should  apply  reasonable  and  consistent  rules  to  avoid  claims 
of  discrimination  or  arbitrariness. 

Assignment  to 

a  Particular  School 

within  an  Administrative  Unit 

Local  boards  of  education  are  required  to  give  par- 
ents written  notice  of  school  assignment  either  on  the  stu- 
dent's report  card  or  by  publishing  notice  in  the  local 
newspaper  at  least  twice  or  by  "any  other  feasible  means."22 

Parents  may  apply  for  reassignment  of  their  child  with- 
in ten  days  of  receiving  notice  of  assignment  (or  within 
ten  days  of  the  last  publication  of  notice)  on  forms  devel- 
oped by  the  local  board  of  education.23  The  local  board 
may  establish  reasonable  rules  to  govern  the  process  of  ap- 
plying for  reassignment  and  may  authorize  the  superin- 


15.  Hums,  572  F   Supp   ul  [058. 

16.  See  generally  ('•  S   Chapter  33 

17.  G.S.  U5C-366(a),  (b);  see  also  li 
645  (1964). 

18.  G.S.  1150366(a). 
19  G.S.  l!5C-366(b). 
2(1.  Id 


261  N.C.  616.  135S.E.2d 


21  G.S.  115C-366.1.  See  generally  Floyd  v.  Lumberton  Bd.  of  Educ. 
71  N.C.  App.  670.  680.  324  S.E.2d  18  (1984).  See  also  Martinez  v.  Byrum,  461 
U.S.  321  (1983)  (upholds  Texas  statute  that  permits  school  district  to  deny  tuition- 
free  admission  to  minors  who  live  apart  from  a  parent,  guardian,  or  other  per 
son  having  lawful  control  of  them  if  their  presence  in  the  district  is  for  the  primary 
purpose  of  attending  the  free  public  schools). 

22  G.S.  U5C-368. 
23.  G.S.  U5C-369. 
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tendent  or  alternate  designee  to  make  initial  decisions  on 
approving  reassignment.24  If  the  application  for  reassign- 
ment is  denied,  the  parent  must  be  notified  by  registered 
mail  and  may,  within  five  days  of  receiving  this  notice, 
apply  to  the  local  board  for  a  hearing25  to  appeal  this  de- 
cision. The  board  may  designate  hearing  panels  composed 
of  not  fewer  than  two  members  of  the  board  to  hear  the 
appeal.  The  panel's  recommendations  are  submitted  to  the 
board  of  education  for  final  determination.  The  board  must 
give  notice  of  its  decision  by  certified  or  registered  mail.26 

According  to  G.S.  115C-369  as  it  was  amended  in  1987, 
the  factors  for  the  board  to  consider  in  a  student-assignment 
appeal  are  (1)  the  best  interests  of  the  child;  (2)  the  order- 
ly and  efficient  administration  of  the  public  school:  (3)  the 
proper  administration  of  the  school  to  which  reassignment 
is  requested:  and  (4)  the  instruction,  health,  and  safety  of 
the  pupils  enrolled  at  that  school.27 

The  North  Carolina  Supreme  Court  interpreted  the 
statutory  language  that  predated  the  1987  amendment  to 
mean  that  the  controlling  factor  in  a  student-assignment 
case  must  be  what  will  serve  the  child's  best  interests.28 
The  court  held  that,  unless  it  can  be  shown  that  the  reas- 
signment would  jeopardize  (1)  the  proper  administration 
of  the  school  where  the  student  wishes  to  enroll  or  (2)  the 
safety  and  health  of  that  school's  students,  the  board  must 
reassign  if  such  action  is  in  the  child's  best  interests.29  The 
1987  amendment  to  G.S.  115C-369  was  intended  to  reduce 
this  emphasis  on  the  individual  child's  interests  and  to  al- 
low the  local  board  to  balance  all  of  the  interests  listed  in 
the  statute.  It  is  clear  under  either  version  of  the  statute, 
however,  that  a  school  board  is  not  required  to  order  reas- 
signment when  the  only  basis  is  the  parent's  preference 
for  one  school  over  another.  A  board  could  certainly  re- 
quire a  parent  to  give  evidence  that  the  child  will  suffer 
some  hardship  if  the  reassignment  is  refused.  The  cases 
that  have  been  reported  on  reassignment  appeals  imply  that 
significant  differences  in  travel  time,  unavailability  of 
specialized  curriculum,  and  disruption  that  would  result 
from  a  change  in  school  late  in  the  student's  career  are 
factors  to  be  considered  in  determining  the  child's  best  in- 
terests.30 Also,  a  school  board  clearly  may  not  grant  a  re- 


quest  for   transfer   if  the   request   is   motivated   by   a 
discriminatory  purpose.31 

Finally,  if  the  parent  follows  the  appeal  procedure 
described,  meeting  all  the  time  requirements,  and  his  or 
her  request  for  reassignment  is  ultimately  denied,  the  denial 
may  be  appealed  to  superior  court.32 

Attendance  Age 

Once  domicile  has  been  established,  the  only  remain- 
ing requirement  for  admission  to  public  school  pertains 
to  age.  To  be  entitled  to  "initial  entry"  in  the  public  schools, 
children  must  have  passed  their  fifth  birthday  on  or  be- 
fore October  16  of  the  year  they  first  seek  to  enroll.33  To 
verify  the  child's  age.  the  principal  is  authorized  to  require 
the  parents  to  provide  a  certified  copy  of  the  birth  certifi- 
cate or  some  other  evidence  of  birth  date.34 

A  five-year-old  who  lawfully  attended  school  in 
another  state  before  becoming  a  resident  of  North  Caro- 
lina is  eligible  to  enroll  even  if  he  or  she  does  not  meet 
the  October  16  cutoff.35  The  same  is  apparently  not  true 
for  a  child  who  began  private  kindergarten  in  North  Caro- 
lina before  reaching  the  age  of  five.  Thus  a  student  who 
has  lawfully  attended  kindergarten  out  of  state  may  be 
placed  in  first  grade  even  though  he  or  she  will  not  turn 
six  until  after  October  16.  A  five-year-old  who  attends  a 
private  kindergarten  in  North  Carolina  will  still  be  placed, 
at  least  at  first,  in  kindergarten  if  enrolled  in  public  school 
the  next  year. 

In  order  to  be  entitled  to  initial  entry  to  a  school,  a 
child  must  meet  the  minimum  age  requirement  and  also 
must  be  presented  for  initial  enrollment  during  the  first 
month  of  the  school  year.36  State  law  does  not  prohibit 
school  systems  from  admitting  students  who  (1)  do  not  meet 
the  minimum  age  requirement  or  (2)  attempt  to  enroll  af- 
ter the  first  month  of  school,  but  per-pupil  state  funding 
is  not  provided  for  either  regular  students  under  age  five 
or  for  students  who  enroll  after  the  first  ten  days  of  school. 

Under  state  law.  entry  into  the  public  schools  begins 
at  the  kindergarten  level.  However,  children  may  be 
promoted  to  first  grade  regardless  of  age  if  the  principal 
determines  that  by  reason  of  maturity  they  can  be  more 
appropriately  served  in  first  grade  than  in  kindergarten.37 


id. 


26.  Id. 

27.  Id. 

28.  In  re  Vamer.  266  N.C.  409.  415.  146  S.E.2d  401  (1966). 

29.  Id. 

30.  Wheeler  v.  Durham  City  Bd.  of  Educ.  196  F.  Supp.  7!  (M.D.N.C. 
1961):  In  re  Varner,  266  N.C.  409.  146  S.E.2d  401  (1966). 


31.  Wheeler,  196  F.  Supp.  at  81. 

32.  G.S.  I15C-370.  See  Holt  v.  Raleigh  Cit>  Bd.  of  Educ.  265  F  2d  95 
(4th  Cir).  cert,  denied,  361  U.S.  818  (1959)  (parent  must  exhaust  administra- 
tive remedies  before  seeking  judicial  relief). 

33.  G.S.   115C-364. 

34.  /</. 

35.  hi 

36.  hi 

37.  Id. 
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Compulsory  Attendance 


Just  as  the  framers  of  the  state  constitution  established 
that  all  North  Carolina  children  are  entitled  to  a  free  pub- 
lic education,  they  also  declared  that  receipt  of  this  benefit 
shall  be  required.  In  short,  the  child's  right  is  the  parent's 
obligation.  G.S.  115C-378  states  that  "every  parent,  guar- 
dian or  other  person  in  this  state  having  charge  or  control 
of  a  child  between  the  ages  of  seven  and  sixteen  years  shall 
cause  such  child  to  attend  school  continuously  for  a  peri- 
od equal  to  the  time  which  the  public  school  to  which  the 
child  is  assigned  shall  be  in  session."38  Thus,  from  a  child's 
seventh  until  sixteenth  birthday,  he  or  she  must  attend 
school— public,  private,  or  home.39  Attendance  at  a  home 
school  also  may  satisfy  the  compulsory  attendance  law.40 
A  "home  school"  is  a  nonpublic  school  in  which  one  or 
more  children  of  not  more  than  two  families  or  households 
receive  academic  instruction  from  parents,  legal  guardi- 
ans, or  a  member  of  either  household.41  The  school  must 
notify  the  director.  Division  of  Nonpublic  Education,  or 
his  or  her  staff42  of  its  operation  and  make  required  reports 
to  that  official.  G.S.  115C-564,  enacted  in  1988,  sets  several 
conditions  for  home  schools:  (1)  the  individuals  provid- 
ing the  academic  instruction  must  hold  at  least  a  high  school 
\  diploma  or  its  equivalent;  (2)  each  home  school  must  de- 
cide whether  it  will  operate  under  Part  1  (private  church 
schools  and  schools  of  religious  charter)  or  Part  2  (quali- 
fied nonpublic  schools)  of  Article  39,  G.S.  Chapter  115C. 
and  meet  the  requirements  of  the  part  selected;  and  (3) 
the  standardized  testing  required  in  nonpublic  schools  must 
be  done  annually  in  a  home  school.  A  home  school  that 
operates  in  a  private  residence  is  exempt  from  fire,  health, 
and  safety  inspections.43  All  home  schools  are  exempt  from 
other  provisions  of  law  relating  to  education  except  im- 
munization requirements.44  If  parents  fail  to  ensure  their 
children's  attendance  at  school,  they  may  be  prosecuted 
for  a  misdemeanor  and,  if  found  guilty,  may  be  fined  up 
to  $50.00  or  imprisoned  for  up  to  thirty  days  or  both.45 


38.  G.S.  I15C-378. 

39  To  bo  considered  in  attendance,  .1  student  must  he  present  in  the  school 
l>M  .11  le.isi  hall  ol  the  school  da\  or  at  .1  place  other  than  the  school  with  the 
approval  ol  the  appropriate  school  official  to  attend  an  authorized  school  activi 
t\  These  activities  include  field  Hips,  athletic  contests,  student  conventions. 
music  festivals,  or  similar  activities  N.C  Admin  Code  tit.  lb.  r.  bE. 0100  (1986). 

40.  G.S.  list'  563 

41  /,/. 

42  G.S    I15C-564 
43.  G.S.  I15C-565 

44  For  a  more  detailed  discussion  ol  home  schools,  see  Josef  Wendell. 
William  Konnert,  and  Charles  Foreman,  "Home  Schooling  and  Compulsory 
School  Attendance,"  School  Lav  Bulletin  17  (Summer  1986):  1-8. 

45.  G.S    I15C-380 


The  school  principal  has  a  special  role  in  enforcing 
the  compulsory  school  attendance  law.  When  a  child  has 
accumulated  three  unexcused  absences,  the  principal  must 
notify  the  parent  or  guardian.  Once  the  child  has  accrued 
six  unexcused  absences,  the  principal  must  also  notify  the 
parent  or  guardian  that  he  or  she  may  be  subject  to  prose- 
cution for  violating  the  compulsory  school  attendance  law.46 
Next,  the  school  attendance  counselor  must  contact  the  par- 
ent or  guardian  to  determine  what  can  be  done  to  correct 
the  problem.47  After  a  child  has  accumulated  ten  unexcused 
absences,  the  principal  is  required  to  review  any  reports 
of  the  matter  by  the  school  social  worker  and  then,  if  pos- 
sible, confer  with  the  parent  or  guardian  to  determine 
whether  he  or  she  has  been  notified  of  the  problem  and 
has  made  a  good-faith  effort  to  comply  with  the  compul- 
sory attendance  law.48  If  the  principal  determines  that  paren- 
tal duties  under  the  law  have  not  been  met.  the  principal 
is  required  to  notify  the  district  attorney  for  possible  prose- 
cution.49 If  the  principal  concludes  that  such  duties  have 
been  fulfilled,  a  complaint  may  be  filed  with  the  juvenile 
court  to  have  the  student  adjudged  "undisciplined."50 

The  State  Board  of  Education  (SBE)  is  authorized  to 
define  excused  absences.51  The  list  of  circumstances  that 
may  excuse  an  absence  includes: 

1)  Illness  or  injury. 

2)  Quarantine. 

3)  Death  in  the  immediate  family. 

4)  Emergency  medical  or  dental  appointments  or  such 
appointments  with  prior  approval  by  the  principal. 

5)  Court  or  administrative  proceedings  if  the  child  is 
a  party  or  subpoenaed  witness. 

6)  Religious  observances  when  the  family  religious 
tenets  require  or  suggest  the  observance  of  a  re- 
ligious event. 

7)  Educational  opportunity  when  permission  is  ob- 
tained in  advance  and  when  it  is  demonstrated  that 
the  purpose  of  the  absence  is  to  take  advantage  of 
a  valid  educational  opportunity  such  as  travel.52 

The  primary  change  in  the  SBE's  list  of  excusable  ab- 
sences is  the  elimination  of  "the  immediate  demands  of 
the  farm  or  home."  The  statute  empowering  the  SBE  to 
define  excused  absences  states  that  it  may  prescribe  under 
what  circumstances  students  may  be  excused  because  of 


16  G.S  I15C-378. 

47  Id.;  G.S.   II5C-38I. 

48.  G.S.  II5C  378 

49  /,/. 

50.  Id 

51.  G.S.  I15C-379. 

52  N.C  Admin    Code  tit.   16. 


hi;  our  ii9Sbi 


6  □  SCHOOL  LAW  BULLETIN 

"immediate  demands  of  the  farm  or  the  home  in  certain  attendance  law,  and  "any  school  official  failing  to  carry 
seasons  of  the  year  in  the  several  sections  of  the  state."53  out  such  instructions  shall  be  guilty  of  a  misdemeanor."54 
Clearly  the  General  Assembly  was  contemplating  such  oc-  Although  the  SBE  has  sole  authority  to  define  which 
casions  as  fall  harvest  and  spring  planting  when  it  made  absences  will  be  excused  for  purposes  of  the  compulsory 
this  exception  to  compulsory  school  attendance.  But,  by  attendance  laws,  local  school  systems  may  independently 
its  most  recent  revision  of  its  regulations,  the  SBE  has  im-  determine  how  absences  will  be  treated  for  purposes  of 
plicitly  determined  that  this  basis  for  excusing  school  school  rules.  For  example,  a  local  school  board  could  adopt 
absence  is  no  longer  valid.  a  policy  requiring  a  certain  minimum  attendance  for  course 
The  legislature  has  made  it  clear  that  local  school  credit  and  could  provide  that  absences  will  be  counted  as 
boards  and  school  officials  have  no  authority  to  expand  unexcused  only  if  students  fail  to  make  up  their  work.  Such 
on  the  SBE's  list  of  acceptable  excuses  for  absence.  The  a  policy  would  not  conflict  with  the  SBE's  authority  to  de- 
law  plainly  states  that  school  officials  have  a  duty  to  carry  fine  unexcused  absences  in  the  context  of  compulsory 
out  the  SBE*s  instructions  on  enforcing  the  compulsory  school  attendance.  ■ 


53.   G.S.   115C-379  (emphasis  added). 
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Public  Law  99-457: 

New  Programs  for  Infants,  Toddlers, 

and  Preschoolers 


by  Pascal  L.  Trohanis 
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orth  Carolina,  as  well  as  every  other  state,  is  striving 
to  provide  universal  and  comprehensive  services  to  young 
children  with  special  needs  and  to  their  families.  The 
catalyst  for  the  recent  activity  is  Public  Law  99-457.  the 
Education  of  the  Handicapped  Act  (EHA)  Amendments 
of  1986.  signed  by  President  Reagan  on  October  8.  1986." 
This  law,  which  passed  with  strong  bipartisan  support,  cre- 
ates incentives  for  states  to  serve  all  handicapped  children 
three  through  five  years  of  age  and  provides  a  new  discre- 
tionary program  to  meet  the  needs  of  handicapped  infants 
and  toddlers  (from  birth  through  two  years)  and  their  fam- 
ilies. The  United  States  Department  of  Education.  Office 
of  Special  Education  and  Rehabilitative  Services,  is  respon- 
sible for  the  national  administration  of  the  act. 

School  officials  familiar  with  the  laws  protecting 
school-age  handicapped  children  will  find  significant 
similarities  in  this  new  statute.  In  addition,  although  the 
current  responsibilities  of  school  systems  under  PL.  99-457 
are  limited,  they  can  be  expected  to  increase  substantially 
in  the  next  few  years.2  School  officials  should  also  expect 
changes  in  their  relationships  both  with  other  service  agen- 
cies and  with  parents  of  handicapped  children.  By  the  time 
their  children  reach  the  public  schools,  parents  will  be 
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2  State  officials  m  North  Carolina  who  work  in  special  education  pro- 
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mandate  lor  sen  ices  to  three-  and  four-year-old  handicapped  children,  all  local 
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Theodore  R  Dram  and  Jams  Dellinger,  "Early  Education  for  the  Handicapped 
Public  Law  99457:  A  Mandate."  Vie  VOICE  of  the  North  Carolina  School  Boards 
Association  3  (lu8Hi:  12 


familiar  with  an  individualized  and  multidisciplinary  ap- 
proach to  their  child's  needs,  their  involvement  in  the  child's 
program,  and  their  own  due  process  rights.  This  article 
provides  a  brief  introduction  to  this  important  legislation. 

Background  Information 

Young  children  who  require  special  services  have 
problems  arising  from  a  complex  milieu  of  environmen- 
tal, social,  and  biological  variables.  Some  of  their  problems 
could  undoubtedly  be  prevented,  and  we  must  increase  the 
efforts  and  resources  devoted  to  this  task.  But.  once  we 
recognize  that  a  child  has  a  disability  (or  is  at  risk  for  de- 
veloping one),  we  must  serve  him  or  her  in  an  appropri- 
ate manner.  We  now  know  more  than  ever  before  how  to 
do  so.  Improvements  have  occurred  in  medicine,  assess- 
ment and  diagnostic  procedures,  early  childhood  curricu- 
lum, and  intervention  strategies.  The  availability  of  a 
continuum  of  comprehensive  interdisciplinary  services  for 
children  and  their  families  offers  hope  that  children  will 
reach  their  full  potential.  Greater  collaboration  between 
parents  and  professionals  in  planning  and  providing  ser- 
vices in  local  communities  is  important.  Services  can  be 
improved  and  expanded  through  better  coordination  among 
federal,  state,  and  local  programs  in  education,  mental 
health,  developmental  disabilities,  social  services,  and 
health  systems. 

Many  efforts  have  been  designed  with  the  goal  of  im- 
proving such  services.  In  1983  politicians,  advocates,  par- 
ents, and  representatives  from  public  and  private  agencies 
called  for  new  federal  legislation  to  fill  gaps  in  services 
and  enhance  the  development  of  state  comprehensive  ser- 
vice delivery  systems.  A  consensus  emerged  that  a  new 
national  initiative  was  needed.  This  led  Congress  to  in- 
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elude  the  Early  Childhood  State  Plan  program  in  the  de- 
velopment of  P.L.  98-199.3  This  program  began  in  1984 
and  was  scheduled  to  be  an  eight-year  effort.  It  provided 
modest  funds  to  states  so  that  they  could  examine  the  need 
for  comprehensive  services  and  establish  interagency  plan- 
ning groups.  However,  after  only  three  years.  Congress 
saw  a  need  to  restructure  this  planning  initiative  in  order 
to  stimulate  more  rapid  change.  States  are  now  being 
challenged  to  move  to  the  next  plateau  of  their  programs 
through  the  new  initiatives  of  P.L.  99-457.4 

The  Components  of  P.L.  99-457 

PL.  99-457  has  the  potential  for  improving  and  ex- 
panding the  quantity  and  quality  of  services  to  young  chil- 
dren (and  their  families)  with  handicaps,  developmental 
delays,  and  at-risk  conditions  for  such  delays.  To  fulfill 
this  goal,  the  law  stresses  a  systematic  and  collaborative 
approach  designed  to: 

1 )  Enhance  the  development  of  handicapped  infants 
and  toddlers  and  minimize  their  potential  for  de- 
velopmental delay; 

2)  Reduce  educational  costs  by  minimizing  the  need 
for  special  education  and  related  services  after 
handicapped  children  reach  school  age; 

3)  Minimize  the  likelihood  of  institutionalization  of 
handicapped  individuals  and  maximize  the  poten- 
tial for  their  independent  living:  and 

4 )  Enhance  the  capacity  of  families  to  meet  the  special 

needs  of  their  handicapped  infants  and  toddlers.5 

To  meet  this  need,  financial  assistance  will  be  provided 
to  states  so  that  they  may: 

1)  Develop  and  implement  a  statewide,  comprehen- 
sive, coordinated,  multidisciplinary,  interagency 
program  of  early  intervention  services  for  handi- 
capped infants  and  toddlers  and  their  families; 

2 )  Facilitate  the  coordination  of  payment  for  early  in- 
tervention services  from  public  and  private  sources; 
and 

3 )  Enhance  their  capacity  to  provide  high-quality  early 
intervention  services  and  expand  and  improve  ex- 
isting early  intervention  services.6 

P.L.  99-457  is  structured  around  four  titles. 


Title  I:  Infants  and  Toddlers 


3.  Education  of  the  Handicapped  Act  Amendments  of  1983.  97  Stat.  1357. 
1365.  codified  as  amended  in  scattered  sections  of  20  U.S.C. 

4  Participation  in  the  new  programs  available  under  PL.  99-457  is  volun- 
:.ii  \    All  states  are  participating. 

5.  20  U.S.C.A.  §  1471(a)  (West  Supp.  1988). 

6    2d  U.S.C.A.  §  1471(b)  (West  Supp.  1988). 


Title  I  establishes  a  five-year  grant  program  to  help 
states  "develop  a  statewide,  comprehensive,  coordinated, 
multidisciplinary,  interagency  system  to  provide  early  in- 
tervention services  for  handicapped  infants  and  toddlers 
and  their  families."7  "Handicapped  infants  and  toddlers" 
means  individuals  from  birth  to  age  three  who  need  early 
intervention  services  because  they  (1)  are  experiencing  de- 
velopmental delays  in  cognitive  development,  physical  de- 
velopment, language  and  speech  development,  psychoso- 
cial development,  or  self-help  skills  or  (2)  have  a  diagnosed 
physical  or  mental  condition  that  has  a  high  probability 
of  resulting  in  developmental  delay.  A  state  also  has  the 
discretion  to  include  children  within  this  age  range  who 
are  "at  risk  of  having  substantial  developmental  delays  if 
early  intervention  services  are  not  provided."  Each  state 
is  responsible  for  adopting  its  own  definition  of  "develop- 
mental delay." 

"Early  intervention  services"  are  developmental  ser- 
vices that  (1)  are  provided  under  public  supervision;  (2) 
are  furnished  free  except  where  federal  or  state  law  pro- 
vides for  payments  by  families;  (3)  are  designed  to  meet 
an  eligible  child's  needs  in  physical,  cognitive,  language 
and  speech,  psychosocial  development,  or  self-help  skills;  / 
(4)  meet  state  standards:  (5)  include  family  training,  coun- 
seling, home  visits,  special  instruction,  speech  pathology 
and  audiology.  occupational  therapy,  physical  therapy,  psy- 
chological services,  case  management  services,  medical 
services  only  for  diagnostic  or  evaluation  purposes,  early 
identification,  screening  and  assessment  services,  and 
health  services  necessary  to  enable  the  child  to  benefit  from 
the  other  intervention  services;  (6)  are  provided  by  quali- 
fied personnel,  including  special  educators,  speech  and  lan- 
guage pathologists  and  audiologists,  occupational  therapists, 
physical  therapists,  psychologists,  social  workers,  nurses, 
and  nutritionists;  and  (7)  are  furnished  in  conformity  with 
an  individualized  family  service  plan.  By  1991-92  these 
programs  should  serve  all  eligible  children  (and  their  fam- 
ilies) who  are  handicapped,  have  developmental  delays, 
or  are  at-risk  for  such  delays  from  birth  up  to  three  years 
of  age. 

The  United  States  Department  of  Education  awards 
grants  to  states  to  assist  them  in  developing  programs  for 
handicapped  infants  and  toddlers.  Through  an  annual  ap- 
plication process,  states  receive  modest  amounts  of  money 
to  defray  costs  for  systems  planning  and  development  ac- 
tivities, to  pay  for  some  direct  services  not  otherwise 


7.   100  Stat.  1145.  1145  (1986).  codified  at  20  U.S.C.A.  §§  1471-1485  (West 
Supp.  1988). 
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provided  to  children,  and  to  support  the  expansion  and  im- 
provement of  services  already  available.  In  order  to  receive 
a  grant,  the  state  must  meet  the  following  general  assur- 
ances and  activities  requirements: 

First  Two  Years  of  Grant 

The  governor  must  designate  a  lead  agency  to  over- 
see systems  development8  and  must  establish  a  state  inter- 
agency coordinating  council  to  assist  the  lead  agency.  The 
council  will  consist  of  fifteen  members  appointed  by  the 
governor  and  must  include  at  least  three  parents  of  handi- 
capped children,  three  public  or  private  providers  of  ear- 
ly intervention  services,  one  state  legislator,  and  one  person 
involved  in  personnel  training.  The  functions  of  the  coun- 
cil include  advising  the  lead  agency  and  preparation  of  an 
annual  report. 

The  state  must  assure  the  secretary  of  education  that 
it  will  use  funds  received  under  the  EHA  to  plan  and  es- 
tablish a  statewide  system  for  handicapped  infants  and 
toddlers. 

Third  and  Fourth  Year  of  Grant 

A  state  must  demonstrate  to  the  satisfaction  of  the 
secretary  of  education  that  it  has  adopted  a  policy  incor- 
porating all  the  mandatory  components  of  a  statewide  sys- 
tem of  services  (or  has  obtained  a  waiver),  that  funds  will 
be  properly  used,  and  that  its  system  will  be  in  place  no 
later  than  the  beginning  of  its  fourth  year  in  the  program. 

The  Department  of  Education  may  continue  funding 
a  state  in  its  third  year  of  participation  even  though  that 
state  has  not  adopted  a  policy  for  providing  services,  if 
the  department  determines  that  the  state  made  a  good  faith 
effort  to  do  so,  gave  satisfactory  reasons  for  its  failure,  and 
assures  the  department  that  a  policy  will  be  adopted  and 
carried  out  before  the  fourth  year  of  assistance.9 

Fifth  and  Succeeding  Years 

A  state  must  demonstrate  to  the  satisfaction  of  the 
secretary  of  education  that  comprehensive  services  are 
available  to  all  eligible  infants  and  toddlers  as  well  as  their 
families.  The  components  of  the  early  intervention  system 
that  must  be  established  under  the  act  are: 


8.  "Although  |P.L.  99-457|  recognizes  the  importance  of  interagency 
responsibility  lor  providing  or  paying  for  appropriate  services,  il  is  essential 
that  ultimate  responsibility  remain  in  a  lead  agency  so  that  buckpassing  among 
State  agencies  does  not  occur  to  the  detriment  of  the  handicapped  infant  or  tod- 
dler" 52  Fed.  Reg.  44362  (proposed  18  November  1987)  (note  on  the  Report 
oi  the  House  of  Representatives  on  l'l     99-457) 

4  Stales  thai  have  a  slate  law,  enacted  before  September  I.  1986.  that 
requires  the  provision  of  a  free  appropriate  public  education  to  handicapped  chil- 
dren from  birth  to  age  three  are  eligible  for  a  grant  for  the  first  four  years  of 
the  slate's  participation 


1)  A  definition  of  "developmentally  delayed"; 

2)  Timetables  for  ensuring  that  services  are  provided 
to  all  handicapped  infants  and  toddlers  in  the  state 
before  the  beginning  of  the  state's  fifth  year  of  pro- 
gram participation: 

3)  Comprehensive  multidisciplinary  evaluation  of  the 
functioning  of  each  handicapped  infant  and  toddler 
in  the  state  and  of  the  needs  of  their  families  to  as- 
sist in  the  child's  development: 

4)  An  individualized  family  service  plan,  including 
case  management  services,  for  each  handicapped  in- 
fant and  toddler; 

5)  A  child-find  and  referral  system; 

6)  A  public  awareness  program  for  identifying  handi- 
capped infants  and  toddlers; 

7)  A  central  directory  of  services,  resources,  and  ex- 
perts available  in  the  state,  as  well  as  research  and 
demonstration  projects  within  the  state; 

8)  A  comprehensive  system  of  personnel  development; 

9)  A  single  line  of  authority  in  a  lead  agency  desig- 
nated or  established  by  the  governor  for  implemen- 
tation of: 

a)  General  administration  and  supervision  of  pro- 
grams; 

b)  Identification  and  coordination  of  all  available 
resources; 

c)  Assignment  of  financial  responsibility  to  the  ap- 
propriate agency; 

d)  Development  of  procedures  to  ensure  the  provi- 
sion of  services  pending  the  resolution  of 
disputes; 

e)  Resolution  of  intra-  and  interagency  disputes;  and 

f)  Entry  into  formal  interagency  agreements  defin- 
ing each  agency's  financial  responsibility; 

10)  A  policy  pertaining  to  contracting  or  making  ar- 
rangements with  local  service  providers; 
1  1 1  A  procedure  for  timely  reimbursement  of  funds; 

12)  Procedural  safeguards; 

13)  Policies  and  procedures  for  establishing  and  main- 
taining personnel  standards  adequate  to  ensure  that 
personnel  are  adequately  prepared  and  trained;  and 

14)  A  system  for  compiling  data  on  the  early  interven- 
tion programs. 

Each  handicapped  infant  or  toddler  and  the  child's  fam- 
ily must  receive  a  multidisciplinary  assessment  of  unique 
needs,  the  identification  of  services  appropriate  to  meet 
such  needs,  and  a  written  individualized  family  service  plan 
(IFSP)  developed  by  a  multidisciplinary  team,  which  in- 
cludes the  parent  or  guardian.  The  IFSP  must  be  evalu- 
ated once  a  year,  and  it  must  be  reviewed  with  the  family 
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at  least  every  six  months.  The  plan  must  be  developed  with- 
in a  "'reasonable"  time  after  the  assessment  is  completed. 
With  the  parent's  consent,  early  intervention  services  may 
begin  before  the  assessment  is  complete.  The  IFSP  must 
be  in  writing  and  contain: 

1)  A  statement  concerning  the  infant's  or  toddler's 
present  level  of  physical,  cognitive,  language  and 
speech,  psychosocial  development,  and  self-help 
skills; 

2)  A  statement  of  the  family's  strengths  and  needs  relat- 
ing to  enhancing  the  development  of  the  family's 
handicapped  infant  or  toddler; 

3)  A  statement  of  the  major  outcomes  expected  to  be 
achieved  for  the  child  and  family; 

4)  A  statement  of  specific  early  intervention  services 
necessary  to  meet  the  child's  and  family's  unique 
needs: 

5)  The  projected  starting  date  for  services  and  the  ex- 
pected duration; 

6)  The  name  of  the  case  manager  who  will  be  respon- 
sible for  the  implementation  of  the  plan  and  coordi- 
nation with  other  agencies  and  persons;  and 

7)  The  steps  that  will  be  taken  as  part  of  the  transition 
of  the  toddler  to  preschool  services. 

In  addition,  a  state  must  ensure  that  other  early  inter- 
vention developmental  services  will  be  provided  to  meet 
the  developmental  needs  of  children,  such  as  family  train- 
ing, counseling,  special  instruction,  speech  pathology  and 
audiology,  occupational  and  physical  therapy,  psychologi- 
cal services,  and  case  management.  These  services  must 
be  provided  by  qualified  personnel  under  public  supervi- 
sion and  at  no  cost  to  the  families,  unless  federal  or  state 
law  provides  for  payment  by  the  families. 

Procedural  Safeguards 

The  statewide  system  must  include  procedural 
safeguards  that  include: 

1)  The  timely  administrative  resolution  of  complaints 
by  parents,  with  the  right  to  bring  a  civil  action  in 
state  or  federal  court  with  respect  to  the  complaint; 

2)  The  right  of  confidentiality  of  personally  identifia- 
ble information; 

3 )  The  opportunity  for  parents  to  examine  records  relat- 
ing to  the  child; 

4)  Procedures  to  protect  the  right  of  children  when  the 
parents  or  guardian  are  unknown  or  unavailable  or 
the  child  is  a  ward  of  the  state; 

5)  Written  notice  to  parents  before  the  state  may  initi- 
ate or  change  a  child's  identification,  evaluation. 


placement,  or  provision  of  service  (such  notice  must 
fully  inform  the  parents  or  guardian  of  all  procedures  ( 
available  to  them  and  be  in  their  native  language,  un- 
less it  clearly  is  not  feasible  to  do  so);  and 
6)  During  the  time  a  complaint  is  being  resolved,  un- 
less the  state  and  parents  agree  otherwise,  the  child 
must  continue  to  receive  either  the  services  current- 
ly being  provided  or.  if  a  child  is  an  applicant  for  ini- 
tial services,  those  services  not  in  dispute. 

In  North  Carolina,  Governor  James  G.  Martin  desig- 
nated the  Department  of  Human  Resources,  specifically 
the  Division  of  Mental  Health,  Mental  Retardation,  and 
Substance  Abuse  Services,  as  the  lead  agency.  He  also  ap- 
pointed an  Interagency  Comprehensive  Preschool  Planning 
Committee  to  assist  and  work  with  the  lead  agency. 
Together,  these  two  initial  actions  put  in  motion  a  plan  to 
make  universal,  coordinated,  and  comprehensive  services 
a  reality  for  the  state's  eligible  children,  from  birth  through 
age  two,  who  are  in  need  of  early  intervention  services. 

Title  II:  Handicapped  Children 
Aged  Three  to  Five 

This    portion   of   PL.    99-457   establishes   a   new 
preschool  grant  program  for  three-  through  five-year-olds.10    I 
These  grants  provide  incentives  for  states  to  provide  a  free 
appropriate  public  education  to  all  eligible  handicapped 
children  who  are  in  this  age  category  by  1991-92. 

The  United  States  Department  of  Education  will  make 
grants  to  state  educational  agencies  (SEAs)  to  advance  this 
initiative  through  local  educational  agencies  (LEAs),  in- 
termediate educational  units  (IEUs),  and  other  contracted 
services.  State  appropriations  will  be  determined  by  a  per- 
child  formula  based  on  the  number  of  handicapped  chil- 
dren currently  enrolled  in  early  childhood  services  and 
those  new  children  who  are  expected  to  receive  a  free  ap- 
propriate public  education. 

With  the  1987-88  school  year,  the  grant  moneys  be- 
gan to  flow  to  and  through  the  SEAs  to  LEAs  and/or  IEUs. 
North  Carolina  received  an  initial  grant  award  of  $9.82  mil- 
lion. Eighty-eight  percent  of  it  was  allocated  to  local  school 
administrative  units  and  state-operated  programs  serving 
handicapped  preschoolers  (three  to  five  years  of  age).  Lo- 
cal units  participating  in  the  Preschool  Grant  Program  (1) 
submitted  head  counts  of  served  and  unserved  children; 
(2)  submitted  a  preschool  project  to  the  Division  for  Ex- 
ceptional Children,  North  Carolina  Department  of  Public 


10.  Title  II.  100  Stat.  1145,  1155  (1986),  codified  i 
1412(b).  1413(a)(9).  1419  (West  Supp.   1988). 
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Instruction:  (3)  received  approval  of  the  project  for  fund- 
/  ing;  and  (4)  established  direct  services  for  preschool 
children  through  a  center-based,  a  home-based,  or  a  com- 
bination home/center-based  approach.  Local  units  also 
provided  in-service  training  for  professionals  working  with 
preschoolers  and  planned  activities  to  promote  interagen- 
cy cooperation  and  planning  among  providers." 

The  community  services  of  free  appropriate  public 
education  for  youngsters  ages  three  through  five  can  be 
provided  in  a  number  of  different  ways.  The  SEA/LEA 
may  administer  home-  or  center-based  programs  directly 
or  indirectly  through  contracting  with  other  qualified  ser- 
vice agencies.  Variation  in  the  programs  and  length  of  the 
service  day  is  acceptable.  Finally,  the  family  is  recognized 
as  having  an  important  role  in  preschool  programs  by  mak- 
ing available  to  it  services  such  as  training  and  counseling. 

Participating  states  that  do  not  fulfill  the  full  mandate 
for  a  free  appropriate  public  education  for  three-  through 
five-year-olds  by  1991-92  may  be  penalized.  Noncompli- 
ance may  lead  to  a  loss  of  new  preschool  grant  money: 
funds  generated  under  the  EHA  State  Plan  formula  for  this 
population;  and  funds  available  for  discretionary  preschool 
grants,  including  those  for  training,  demonstration,  and 
research. 
j  By  participating  in  this  program,  the  Department  of  Pub- 

lic Instruction  and  local  school  administrative  units,  in  con- 
junction with  other  public  and  private  preschool  service 
providers  such  as  Head  Start,  developmental  day  program, 
and  therapeutic  preschools,  are  more  systematically  address- 
ing the  needs  of  eligible  children  who  can  benefit  from  such 


Title  III:  Discretionary  Projects; 
Title  IV:  Miscellaneous 

These  last  two  titles  contain  an  array  of  federal  initia- 
tives. Title  III  reauthorizes  several  discretionary  programs 
that  support  state  activities.12  The  United  States  Depart- 
ment of  Education  awards  grants  and  contracts  to  appli- 
cants for  projects  such  as  preservice  and  inservice  training, 
research  and  demonstration  projects,  and  uses  of  newer 
media  and  technologies.  All  these  programs  emphasize  im- 
proved services  for  children  (from  birth)  and  adults  as  well 
as  for  their  families. 

Title  IV  addresses  several  miscellaneous  areas,  includ- 
ing services  to  Indian  children  and  standards  of  certifica- 


tion for  personnel.13  Additionally,  special  evaluation  studies 
on  each  state's  efforts  and  the  effects  of  the  law  are 
specified. 

North  Carolina  benefits  from  a  number  of  early  child- 
hood initiatives  under  Title  III,  such  as  personnel  training 
activities,  including  one  project  that  stresses  joint  train- 
ing between  special  education  and  maternal  and  child  health 
specialists:  some  handicapped  children's  early  education 
demonstration  programs  in  local  communities;  and  other 
research  projects  that  examine  topics  such  as  family  func- 
tioning and  program  evaluation. 

North  Carolina's  plans  for  participation  in  Title  IV  and 
its  early  childhood  initiatives  are  not  firm  at  this  time. 

Conclusion 

PL.  99-457  represents  an  opportunity  to  move  toward 
the  national  goal  of  universal  and  coordinated  services  for 
young  children  with  special  needs  and  their  families.  Con- 
gress assumed  that  no  one  agency  or  profession  could  ac- 
complish all  that  is  needed.  Professional  service  providers, 
policy  makers,  administrators,  parents,  and  other  citizens 
should  become  informed  about  the  law  and  the  state's  in- 
tentions for  carrying  it  out.  Public  officials  at  all  levels 
must  work  toward  improving  coordination  of  planning  and 
implementation  as  well  as  assisting  other  programs,  such 
as  those  aimed  at  reducing  child  abuse  or  adolescent  preg- 
nancy and  improving  prenatal  care.  The  state  must  also 
look  for  creative  and  efficient  ways  to  finance  these  ser- 
vices; the  federal  government  will  not  provide  all  the  neces- 
sary funding. 

There  are  also  some  specific  steps  North  Carolina  must 
take.  As  Theodore  R.  Drain,  assistant  state  superintendent 
for  support  services,  and  Janis  Dellinger,  consultant.  Early 
Childhood  Program.  North  Carolina  Department  of  Pub- 
lic Instruction,  have  stated: 

The  following  activities  will  be  necessary  to  assure  successful 
implementation  of  PL.  99-457  in  North  Carolina:  (1)  an  in- 
creased child-find  effort  to  locate  and  identify  unserved 
handicapped  children,  ages  three  through  five,  (2)  interagen- 
cy planning  and  cooperation  as  the  children  move  from  the 
infant  and  toddler  programs  to  the  preschool  programs  and 
into  the  public  kindergarten  programs.  (?)  provision  lor 
presen  ice  training  of  personnel  by  the  institutions  of  higher 
education  and  inservice  training  of  personnel  at  the  state  and 
local  levels,  and  (4)  state  funds  to  provide  financial  support 
for  a  statewide  mandate.14 


II     Drain  and  Dellingei      Earl)  Education,"  12 
12.  100  Suit    1145,  1159  (1986),  codified  at  20  U.S.C.A. 
CWssi  Supp    1988). 


13  100  Stat.  1145,  1172(1986),  codified  i 

1413.   WIS  (West  Supp    1988) 

14  Drain  and  Dellinger,  "Early  Eduea 


20U.S.C.A.  §§  I401(a 
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Editor's  note:  Since  this  article  was  written.  Congress 
passed  House  Resolution  5334.  which  allows  states  to  im- 
plement their  preschool  special  education  programs  more 
"raduallv  than  in  the  original  version  of  P.L.  99-457.15  A 
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state  is  no  longer  required  to  serve  all  preschoolers  of  a 
particular  age  and  disability  once  it  serves  at  least  50  per- 
cent in  that  group.  The  bill  also  gives  states  extra  time  to 
spend  preschool  incentive  grant  funds  and  clarifies  the  per- 
sonnel training  program.  President  Reagan  recently  signed 
the  bill  as  P.L.  100-630.  ■ 
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chapters 


available 


A  guide  and 
problem-solver 
for  school 
officials  and 
attorneys 


Robert  E.  Phay,  Editor 

The  Institute  of  Government  is  pleased  to  announce  three  new 
chapters  of  its  two-volume,  loose-leaf  reference  work  on  state 
and  federal  law  as  it  affects  primary  and  secondary  education 
in  North  Carolina:  "Contracts,"  by  Fredrick  G.  Johnson, 
"Health  Law,"  by  G.  Norman  Acker  III,  and  "Teacher  Certifi- 
cation," by  Harry  E.  Wilson. 

Written  as  a  practical  guide  to  complex  legal  issues  by  ex- 
perts in  the  field  of  school  law,  Education  Law  in  North 
Carolina  is  indispensable  to  both  the  school  administrator  and 
the  board  attorney.  Chapters  focus  on  such  pressing  matters 
as  transportation  law,  religion  in  the  schools,  working  with 
the  police,  budgeting  and  fiscal  control,  and  recruitment  and 
selection  of  teachers.  Future  chapters  will  cover  such  subjects 
as  discipline  of  students,  teacher  tenure  regulations,  special 
education,  liability  of  school  boards,  and  textbook  and  cur- 
riculum. 

New  chapters  (thirteen  are  planned)  and  updating  material 
are  issued  when  ready.  The  updating  material  reflects  changes 
in  the  law  and  contains  additional  information  plus  a  replace- 
ment cumulative  index  and  replacement  tables  of  contents, 
statutes  cited,  and  cases  cited.  These  updates  keep  the  reader 
abreast  of  school  law  as  it  continually  evolves. 

The  cost  is  $125.00  for  the  first  twenty-three  chapters.  New 
chapters  and  updating  material  are  available  for  a  subscription 
fee  of  $25.00  for  one  year,  $45.00  for  two  years,  and  $65.00 
for  three  years. 


Orders  and  inquiries  should  be  sent  to  the  Publications  Office,  Institute  of  Government,  CB#  3330  Knapp  Building,  UNC-CH, 

Chapel  Hill,  NC  27599-3330.  Please  include  a  check  or  purchase  order  for  the  amount  of  the  order,  plus  5  percent  sales  tax  for  North 
Carolina  residents.  For  more  information,  call  the  Publications  Office,  (919)  966-41 19. 


North  Carolina's 

Communicable-Disease  Laws  and 

Regulations  Amended  in  Response 

to  AIDS 
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n  August  27.  1986.  Desoto  County.  Florida,  school 
officials  removed  Randy.  Richard,  and  Robert  Ray  from 
school  because  the  blood  products  used  to  treat  their 
hemophilia  had  infected  them  with  the  AIDS-causing  hu- 
man immunodeficiency  virus  (HIV).1  This  action  set  off 
an  international  debate  about  the  rights  of  those  infected 
with  HIV.  The  boys  and  their  parents  sued  and  obtained 
a  court  order  returning  them  to  the  classroom,2  but.  when 
\  an  arsonist  burned  their  home,  the  family  chose  to  move 
to  a  county  in  which  the  school  district  recognized  the  chil- 
dren's right  to  attend  school.  Two  years  later  the  Rays  set- 
tled their  lawsuit  against  the  school  district  for  a  reported 
$1.1  million.3 

While  the  Ray  controversy  raged,  the  North  Carolina 
General  Assembly  amended  the  state's  public  health  laws 
in  response  to  the  growing  threat  created  by  the  spread  of 
HIV.  The  legislation  gave  new  authority  to  the  Commis- 
sion for  Health  Services  to  adopt  regulations  designed  to 
give  public  health  officials  the  tools  they  needed  to  fight 
HIV.  After  a  series  of  public  hearings,  regulations  were 
approved  by  the  commission  and  went  into  effect  on  Febru- 
ary 1.  1988. 

This  article  will  describe  some  of  the  features  of  North 
Carolina's  communicable-disease  laws  and  regulations, 
focusing  on  the  problem  of  HIV  infection.  It  will  address 


three  topics  of  interest  to  educators:  students  and  HIV, 
employees  and  HIV,  and  confidentiality. 

Students  and  HIV 

HIV  and  the  Classroom  Setting 

Although  schools  have  always  sought  to  protect  the 
health  of  their  students.  North  Carolina  law  traditionally 
gives  primary  responsibility  for  the  control  of  communica- 
ble diseases  to  the  local  public  health  department.  The  new 
communicable-disease  laws  and  regulations  continue  this 
tradition  by  placing  the  decision  to  remove  an  HIV-infected 
child  from  the  regular  classroom  with  the  local  health  direc- 
tor, not  with  school  personnel. 

The  decision-making  process  begins  with  the  child's 
physician,  who  is  required  to  inform  the  local  health  direc- 
tor if  the  physician  believes  the  child  poses  a  significant 
risk  of  transmitting  the  virus  in  the  ordinary  school  set- 
ting. Upon  receiving  such  a  report,  the  health  director  must 
investigate  the  case  and  consult  with  a  committee  that  in- 
cludes "appropriate"  school  personnel  (or  a  committee 
previously  appointed  by  the  school  board),  a  medical  ex- 
pert, and  the  child's  parent  or  guardian.  The  health  direc- 
tor then  decides  whether  the  child  may  attend  school.4 

To  comply  with  the  federal  Rehabilitation  Act  of  1973,5 


The  author  is  ,m  Institute 

law  of  health  care 


1.   AIDS  is  an  acronym  lor  acquired  immunodeficiency  syndrome. 

:    Ray  \    School  Dist.,  hod  F.  Supp    1524  (M.D.  Fla.  1987). 

3.  For  a  more  detailed  description  of  the  settlement,  see  'Lawsuit  Set 
tlement  Focuses  Interest  on  Students  with  AIDS  Again."  School  Law  News  16 
U3  October  I9KXi   7 


4.  N.C.  Admin.  Code  til.   10.  r.  7A.0209(d><3)  (Feb.   1988). 

5.  A  person  with  AIDS  is  handicapped  as  the  term  is  defined  in  the 
Rehabilitation  Act  |29  U.S.C.  §  706(7)(B)  (1982)|.  Sec.  e.g.,  Chalk  v.  United 
Stales  Dist.  Ct.,  840  F.2d  701.  704-709  (9th  Cir.  1988)  |digested  in  School  Law 
Bulletin  19  (Summer  1988):  27].  Whether  people  infected  with  HIV  but  slum 
ing  no  symptoms  til  within  this  definition  remains  uncertain,  but  those  who  are 
cautious  will  assume  thai  they  do  See  School  Bd.  v.  Arline.  107  S.  Ct.  1123. 
1127   50(1987);  Doc  v.  Centinela  Hosp..  No.  CV  87-2514  PAR  (PX)  (CD  Cal., 
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the  health  director  in  reaching  a  decision  will  consider  "(a) 
the  nature  of  the  risk  (how  the  disease  is  transmitted),  (b) 
the  duration  of  the  risk  (how  long  the  carrier  is  infectious), 
(c)  the  severity  of  the  risk  (what  is  the  potential  harm  to 
third  parties)  and  (d)  the  probabilities  the  disease  will  be 
transmitted  and  will  cause  varying  degrees  of  harm."6  Use 
of  this  analysis  will  rarely  result  in  the  exclusion  of  an  in- 
fected student  from  school.7  Everyday  contact  between  stu- 
dents, teachers,  and  other  school  personnel  cannot  spread 
HIV.  The  virus  is  spread  by  blood-to-blood  contact,  such 
as  occurs  in  hypodermic  needle-sharing,  and  by  sexual  con- 
tact with  semen  and  probably  vaginal  or  cervical  secre- 
tions. These  kinds  of  contact  are  rare  in  the  school  setting. 
Some  contact  with  blood  is  not  uncommon,  but  simple 
precautions  virtually  eliminate  the  risk  of  transmission.8 
HIV  is  present  in  other  bodily  fluids,  but  only  one 
of  them,  breast  milk,  is  considered  to  be  a  likely  source 
of  infection.9  Nevertheless,  stressing  caution,  some  schools' 
policies  provide  that  HIV-infected  children  who  bite  or  are 
incontinent  must  be  excluded  from  school.  Such  absolute 
rules  are  unwise  because  they  fail  to  recognize  that  state 
law  gives  the  local  health  director  responsibility  for  de- 
termining if  a  risk  of  transmission  justifies  excluding  a  child 
from  school.  In  addition,  across-the-board  policies  may 
prevent  judgments  about  the  appropriate  educational  set- 
ting for  the  child  from  being  made  on  the  basis  of  a  care- 
ful analysis  of  the  circumstances  in  each  case.  Careful. 


individualized  analysis  backed  with  solid  evidence  of  a  risk     , 
of  transmission  is  required  to  withstand  controversial  and     ' 
costly  legal  challenges  under  both  the  Rehabilitation  Act10 
and  the  Education  of  the  Handicapped  Act  (EHA)." 

For  example,  in  Thomas  v.  Alascadero  Unified  School 
District}2  an  HIV-infected  five-year-old  kindergarten  stu- 
dent bit  another  child  during  a  fight.  Based  on  the  recom- 
mendation of  a  committee  assembled  pursuant  to  a  written 
communicable-disease  policy,  the  school  district  excluded 
the  student  from  school.  That  decision  was  reversed  by 
a  federal  district  court,  which  found  that  the  school  dis- 
trict failed  to  prove  that  the  child  posed  a  danger  to  other 
students.13  The  court  also  awarded  $42,387.50  in  costs  and 
attorneys'  fees  against  the  school  district. 

To  avoid  the  result  in  Thomas,  educators  should  keep 
two  principles  firmly  in  mind  when  dealing  with  children 
infected  with  HIV  or  any  other  communicable  disease. 
First,  each  child  is  entitled  to  a  thorough  consideration  of 
his  or  her  individual  situation.  Second,  any  decision  to  re- 
move the  child  from  the  classroom  must  be  based  on  solid 
medical  evidence  of  a  danger  of  transmission,  not  fear  of 
or  speculation  about  risks  of  transmission. 

HIV  and  the  Principal's  Role 
in  Disease  Control 

North  Carolina  principals  may  wonder  if  the  spread 
of  HIV  infection  affects  their  responsibilities  under  the  pub- 
lic health  laws  to  aid  in  communicable-disease  control. 
Principals  have  three  such  duties,  apart  from  seeing  that 


July  7,  1988)  (LEXIS.  Genfed  Library'.  Dist.  file):  Kohl  by  Kohl  v.  Woodhaven 
Learning  Center.  672  F.  Supp.  1226.  1235  (WD.  Mo.  1987)  (carrier  of  hepatitis 
B  is  handicapped  within  meaning  of  Rehabilitation  Act);  Ray  v.  School  Dist.. 
666  F.  Supp.  1524.  1536  (M.D  Fla.  1987);  Local  1812.  American  Fed'n  of  Gov't 
Employees  v.  United  States  Dep't  of  State,  662  F.  Supp.  50.  54  (D.D.C.  1987): 
Robert  A.  Kushen.  'Asymptomatic  Infection  with  the  AIDS  Virus  as  a  Han- 
dicap Under  the  Rehabilitation  Act  of  1973."  Columbia  Law  Review  88  (1988): 
563-86. 

6.  School  Bd.  v.  Arline.  107  S.  Ct.  1123.  1131  (1987).  Discrimination 
against  individuals  based  on  infection  with  a  communicable  disease  may  also 
violate  state  statutes.  N.C.  Gen.  Stat.  §  168A-1  to  -12  (1987)  [hereinafter  the  General 
Statutes  « ill  be  cited  as  G.S.|.  A  short-order  cook  has  filed  suit  against  his  for- 
mer employer  under  North  Carolina  law.  alleging  that  he  was  wrongfully  dis- 
charged after  testing  positive  for  HIV.  Burgess  v.  Your  House  of  Raleigh.  Inc.. 
No.  88-CV-3991  (Wake  Co.  Super.  Ct.,  filed  April  20.  1988). 

7.  See  Chalk  v.  United  States  Dist.  Ct..  840  F.2d  701.  704-09  (9th  Cir. 
1988):  Ray  v.  School  Dist..  666  F.  Supp.  1524  (M.D.  Fla.  1987);  Thomas  v. 
Atascadero  Unified  School  Dist..  662  F.  Supp.  376  (CD.  Cal.  1987):  District 
27  Community  School  Bd.  v.  Board  of  Educ.  130  Misc.  2d  398.  502  N.Y.S.2d 
325  (N.Y.  Sup.  Ct.  1986):  In  re  Ryan  W.  1985-86  Education  for  the  Handi- 
capped L.  Rep.  Decision  507:  239  (CCR  Publishing.  1986);  tf  Martinez  v.  School 
Bd..  692  F.  Supp  1293  (M.D.  Fla.  1988);  but  cf.  Board  of  Educ.  v.  Cooper- 
man.  209  N.J.  Super.  174.  216.  507  A. 2d  253.  277  (N.J.  Super.  Ct.  App.  Div. 
1986).  modified.  105  N.J.  587.  523  A. 2d  655  (1987). 

8.  N.C.  Department  of  Human  Resources,  Di\  ision  of  Health  Services. 
Guidelines  for  Handling  Body  Fluids  (1985). 

9.  Chalk.  840  F.2d  at  706. 


10.  29  U.S.C.  §§  701-794c  (1982). 

1 1  20  U.S.C.  SS  1400-1461  (1982).  Students  with  AIDS  and  AIDS-related 
complex  I  ARCl.  and  probably  students  infected  with  HIV.  are  handicapped  within 
the  meaning  of  the  Rehabilitation  Act.  They  are  not  necessarily  handicapped 
as  that  term  is  defined  in  the  EHA  [20  U.S.C.  §  1401(a)!  1)  (1982)].  The  interac- 
tion between  these  two  statutes  may  raise  complex  legal  issues.  See ,  e.g. ,  Doe 
v.  Belleville  Public  School  Dist.  No.  118.  672  F.  Supp.  342  (S.D.  111.  1987).  An 
analysis  of  such  issues  is  beyond  the  scope  of  this  article.  For  a  general  treat- 
ment of  the  problem,  see  James  A.  Rapp.  Education  Law  (New  York:  Matthew 
Bender.  1988).  §  10.03[2]. 

12.  662  F.  Supp.  376  (CD.  Cal.   1987 1. 

13.  That  is.  to  use  the  language  of  the  Rehabilitation  Act.  the  school  failed 
to  prove  that  the  child  was  not  "otherwise  qualified"  to  attend  school.  It  is  not 
clear  that  the  school  will  always  bear  a  burden  of  proof  on  this  issue.  Compare 
Doe  v.  New  York  Univ..  666  F.2d  761.  776-77  (2d  Cir.  1981)  (plaintiff  bears 
ultimate  burden  of  show  ing  qualification)  and  Norcross  v.  Sneed.  755  F.2d  113, 
117  (8th  Cir.  1985)  (same)  with  Doe  v.  Region  13  Mental  Health-Mental  Retarda- 
tion Comm'n.  704  F.2d  1402.  1410  (5th  Cir.  1983)  (defendant  must  show  "sub- 
stantial, reasonable  basis"  for  decision  that  individual  is  not  qualified)  and 
Bentivegna  v.  United  States  Dep't  of  Labor.  694  F.2d  619.  622  (9th  Cir.  1982) 
(when  defendant  acts  pursuant  to  blanket  policy  excluding  certain  handicapped 
individuals,  defendant  bears  burden  of  proving  that  policy  is  directly  and  sub- 
stantially related  to  safety  or  performance)  and  Puskin  v.  Regents  of  Univ.  of 
Colorado.  658  F.2d  1372.  1387  (10th  Cir.  1981)  (defendant  bears  ultimate  bur- 
den on  issue  of  qualifications). 
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their  schools  comply  with  sanitation  and  safety  standards.14 
First,  they  have  a  direct  role  in  seeing  that  children  receive 
immunizations  against  several  communicable  diseases.  Sec- 
ond, principals  are  responsible  for  helping  see  that  in- 
dividuals infected  with  communicable  diseases  comply  with 
personal  control  measures.  Third,  North  Carolina  law  re- 
quires principals  to  report  to  the  local  health  director  the 
occurrence  of  certain  diseases  in  students. 

The  principal  is  responsible  for  ensuring  that  each 
child  enrolled  in  school  has  a  certificate  verifying  that  the 
child  has  been  immunized  in  accordance  with  state  law.15 
However,  a  physician  may  exempt  a  child  from  required 
immunizations  if  the  immunization  could  cause  illness.16 
HIV-infected  children  are  candidates  for  medical  exemp- 
tion because  immunizations  work  by  stimulating  the  body's 
immune  system— the  same  system  that  HIV  attacks.  The 
immune  systems  of  HIV-infected  children  may  not  respond 
properly  to  certain  immunizations,  possibly  causing  them 
to  develop  the  disease  the  immunization  was  supposed  to 
prevent.  Physicians  should  exempt  such  children  from  im- 
munization.17 Neither  the  school  nor  the  principal  has  legal 
responsibility  should  harm  result  from  the  physician's 
failure  to  do  so. 

Principals  have  the  additional  duty  of  helping  to  en- 
force personal  control  measures  for  communicable  diseases 
when  informed  by  the  local  health  director  that  a  student 
or  employee  is  infected.18  Control  measures  are  actions  that 
the  health  director  requires  an  infected  individual  to  take 
to  avoid  spreading  disease.  Because  they  are  not  in  a  posi- 
tion to  do  so.  principals  are  not  required  to  enforce  con- 
trol measures  for  HIV  infection  and  venereal  diseases.19 

Finally,  a  principal  has  the  duty  to  report  the  appear- 
ance of  certain  diseases  to  the  local  health  department— 
the  so-called  reportable  diseases.20  There  are  currently  fifty- 
six  of  these,  including  food  poisoning,  meningitis,  measles. 
mumps,  rubella,  hepatitis,  toxic  shock  syndrome,  and 
whooping  cough.21  The  revised  communicable-disease 
rules  make  AIDS  reportable,  and  principals  should  report 


14.  See  Hciicnilh  Norman  (i  \ckei  III.  "Health  Law,"  in  Education  Lau 
in  North  Carolina,  edited  bj  Robert  Phaj  (Chapel  Hill,  N.C.:  Institute  of  Govern- 
ment, 1988),  22  I  to  22-24 

15.  OS    I30A  152,    155  (1986) 

16.  G.S  I30A-156  iluX6i  I  he  law  also  contains  an  exception  foi  those 
students  whose  parents  object  to  immunization  on  religious  grounds.  G.S. 
I30A  157  (1986) 

17.  Committee  on  Infectious  Diseases.  American  Academy  of  Pediatrics, 
Report  q)  the  Commune  on  Infectious  Diseases,  20th  ed.  < tilk  Grove  Village. 
Ill     American  Academy  ol  Pediatrics,  1986),  36-38,  87. 

IS.   N.C.  Admin.  Code  til    in.  i    7A.02U(b)  (Feb.  1988). 

19  N.C   Admin   Code  tit    10,  i    7A.0211(c)  (Feb    1988) 

20  GS    I30A-136  (Supp    1988) 

21.  N.C.  Admin   Code  tit.  10,  r.  7A .0106  (Feb    1988) 


the  case  if  they  learn  that  a  student  has  AIDS.  A  principal 
who  makes  such  a  report  in  good  faith  is  protected  from 
liability  for  this  action  by  state  statute,  even  if  the  report 
proves  to  be  false.22  Infection  with  HIV  is  not  reportable; 
neither  is  the  condition  known  as  AIDS-related  complex 
(ARC). 

Employees  and  HIV23 

Parents  are  concerned  about  their  children  sharing  a 
classroom  with  HIV-infected  teachers  as  well  as  with  HIV- 
infected  students.  In  response  to  such  concerns,  a  California 
school  attempted  to  transfer  a  teacher  with  AIDS  from  a 
classroom  teaching  assignment.  He  sued,  alleging  viola- 
tions of  the  federal  Rehabilitation  Act.  In  Chalk  v.  United 
States  District  Court. 2A  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit  ordered  him  returned  to  his  class- 
room teaching  job.  Just  as  in  Thomas,  the  court  found  that 
the  weak  evidence  suggesting  a  risk  of  HIV  transmission 
in  the  classroom  did  not  justify  the  school  district's  action.25 

North  Carolina's  communicable-disease  regulations  are 
consistent  with  the  Chalk  decision.  The  rules  do  not  re- 
strict the  activities  of  HI V-infected  individuals  in  the  work- 
place, except  that  infected  health-care  workers  with 
secondary  infections  or  open  skin  lesions  that  would  place 
patients  at  risk  may  not  provide  direct  patient  care.  The 
regulations  do  not  limit  the  activities  of  any  other  class 
of  employees,  though  employers  may  and  should  limit  an 
HIV-infected  worker's  contact  with  others  if  in  the  opin- 
ion of  a  physician  or  other  qualified  expert  a  real  risk  of 
HIV  transmission  is  present. 

The  North  Carolina  regulations  and  the  Chalk  deci- 
sion taken  together  make  it  nearly  impossible  for  a  school 
board  legally  to  bar  from  the  classroom  HIV-infected 
teachers  who  are  otherwise  healthy  enough  to  do  their  jobs. 
Similarly,  other  members  of  the  school  staff,  including  ad- 
ministrators, bus  drivers,  and  student  services  personnel, 
may  not  be  discharged,  demoted,  or  transferred  based  on 
HIV  infection  alone.  However.  HIV-infected  students, 
teachers,  or  staff  members  may  choose  to  stay  away  from 


22.  G.S.  130A-142  (Supp.  1988). 

23  lor  more  information  about  AIDS  and  employment  issues,  see  Stephen 
Allied.  "AIDS  in  the  Workplace,"  Popular  Government  54  i  Fall  1988)  39  44 
Vnothei  valuable  source  lor  information  on  AIDS  and  employment 
I  Dalton,  Scotl  Hums,  and  the  Yale  AIDS  Law  Project,  eds  .  AIDS  ami  Law: 
>r  the  Public  (New  Haven  YaleUnh  Press.  1987)  [see  review  on  page 
19  of  this  issue | 

i    840  F.2d  7(il  (4th  Cir    1988) 

25  840  F.2d  at  704  09.  See  also  Racine  Educ.  Ass'n  v.  Racine  Unified 
School  Dist.,  No  8650279  (Wise.  Dep'tol  Indus  .  LabOI  and  Human  Relations. 
April  30.  19X6)  (applying  Wisconsin  law) 
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school  if  HIV  has  so  weakened  their  immune  systems  that 
other  infections  carried  by  people  in  the  school  pose  a  threat 
to  their  health.26 

School  administrative  units  face  an  additional  legal 
problem  when  dealing  with  employees  who  are  infected 
with  HIV  or  another  communicable  disease.  North  Caro- 
lina law  requires  thai  all  public  school  employees  provide 
a  certificate  stating  that  they  are  free  from  communicable 
diseases  upon  initial  employment,  when  returning  to  em- 
ployment after  an  absence  of  more  than  one  year,  or  upon 
resuming  employment  after  an  absence  of  more  than  forty 
days  for  treatment  of  a  communicable  disease.27  If  that  law 
were  to  be  used  to  deny  employment  to  a  person  who, 
though  infected  with  a  communicable  disease,  was  physi- 
cally able  to  work  and  did  not  present  a  health  risk  to  others, 
federal  law  might  be  violated.28  In  this  apparent  conflict 
between  state  and  federal  law,  federal  law  preempts  state 
law,  and  state  law  should  not  be  followed.29 

Confidentiality 

Public  health  professionals  are  virtually  unanimous 
in  the  belief  that  only  by  protecting  the  privacy  of  HIV- 
infected  individuals  can  they  be  persuaded  to  seek  the  med- 
ical care  they  need  and  the  education  necessary  for  them 
to  learn  how  not  to  spread  the  disease  to  others.  In  1987 
the  General  Assembly  tightened  confidentiality  protections 
for  individuals  infected  with  HIV  and  the  reportable  dis- 
eases. Section  130A-143  of  the  North  Carolina  General  Stat- 
utes (G.S.)  provides  as  follows:  "All  information  and 
records,  whether  publicly  or  privately  maintained,  that 
identify  a  person  who  has  AIDS  virus  infection  [HIV]  or 
who  has  or  may  have  a  disease  or  condition  required  to 
be  reported  pursuant  to  the  provisions  of  this  Article  shall 
be  strictly  confidential."30  There  are  several  exceptions  to 
this  broad  confidentiality  protection,  but  none  of  them  ap- 
plies in  the  school  setting.31  Improper  release  of  informa- 


26.  Committee  on  Infectious  Diseases.  Report.  85. 

27.  G.S.  I15C-323  (1987). 

28.  School  Bd.  v.  Arline.  107  S.  Ct.  1123  (1987). 

29.  See  also  Acker.  "Health  Lav.."  22-13  to  22-14. 

30.  G.S.  130A-143  (Supp.   1988). 


tion  made  confidential  by  G.S.  130A-143  is  a  criminal 
misdemeanor.32  In  addition,  civil  lawsuits  are  pending  na- 
tionwide in  which  individuals  are  seeking  damages  for  dis- 
closures of  information  about  HIV  infection  and  AIDS.33 
Who  in  a  school  is  entitled  to  know  if  a  child  or  em- 
ployee is  infected  with  HIV  or  has  some  other  reportable 
disease?  If  the  school  board  has  established  a  committee 
to  consult  with  the  local  health  director  about  HIV-infected 
students  pursuant  to  state  regulations,34  that  committee  will 
learn  of  infected  students  from  the  health  director.  Regu- 
lations also  give  the  local  health  director  the  authority  to 
inform  school  personnel  as  necessary  to  protect  the  pub- 
lic health.35  In  addition,  G.S.  130A-143(3)  permits  informing 
the  school  nurse  if  the  nurse  is  responsible  for  providing 
some  kind  of  treatment  to  an  infected  child.36  Neither  state 
statutes  nor  regulations  permit  any  other  person  to  be  told 
the  name  of  an  infected  student  or  employee.  Policies  that 
provide  for  automatic  notification  of  superintendents,  prin- 
cipals, classroom  teachers,  school  nurses,  or  others  should 
be  reexamined  in  light  of  these  regulations.37 

Conclusion 

Some  North  Carolina  school  administrative  units  may 
never  face  the  issues  raised  by  students  and  employees  in- 
fected with  HIV.  The  virus  is  not  spreading  rapidly  among 
the  general  population;  and  tragically,  until  medical  treat- 
ment improves,  many  infants  infected  with  HIV  at  birth 
will  not  live  long  enough  to  enter  school.  Nevertheless, 
no  school  unit  can  be  sure  that  a  question  about  HIV  will 
not  arise.  School  officials  anxious  to  avoid  controversy  and 
errors  such  as  those  that  gave  rise  to  Ray,  Tliomas,  and 
Chalk  should,  if  they  have  not  done  so  already,  put  for- 
mal communicable-disease  policies  in  place  that  ensure 
compliance  with  state  and  federal  law.  ■ 


32.  G.S.  I3QA-25  (Supp.  1988). 

33.  Mark  A.  Rothstein.  "Screening  Workers  for  AIDS."  in  AIDS  and 
the  Law:  A  Guide  for  the  Public.  165 

34.  See  text  accompanying  note  3. 

35.  N.C.  Admin.  Code  tit.   10.  r.  7A.0209(d)(3)  (Feb.   1988). 

36.  G.S.  130A-143(3)  (Supp.  1987). 

37.  At  this  writing,  no  formal  changes  in  state  confidentiality  protections 
have  been  proposed.  However,  provision  may  be  made  in  the  future  for  permit- 
ting notification  of  principals  and  superintendents. 


An  AIDS  Primer 

by  Jeffrey  S.  Koeze 


J.  he  literature  on  AIDS  is  filled  with  confusing  techni- 
cal terms  and  jargon.  This  primer  defines  some  of  those 
terms  and  provides  some  basic  information  about  AIDS. 
Readers  are  encouraged,  however,  to  seek  more  informa- 
tion. AIDS  and  the  Law:  A  Guide  for  the  Public,  reviewed 
in  this  issue  of  School  Law  Bulletin  ( see  page  19).  is  an  ex- 
cellent place  to  begin  learning  more. 

AIDS:  Acquired  immunodeficiency  syndrome. 
AIDS  is  a  condition  caused  by  an  infection  of  the  human 
immune  system— the  system  in  the  body  responsible  for 
fighting  disease  and  infection.  The  AIDS-causing  human 
immunodeficiency  virus  (HIV)  weakens  the  immune  sys- 
tem and  makes  those  infected  likely  to  contract  a  number 
of  infections  and  diseases  that  healths  individuals  are  able 
to  fight  off  naturally.  These  infections  and  diseases  are  often 
called  opportunistic  because  they  take  advantage  of  the  op- 
portunity offered  by  the  weakened  immune  system  to 
establish  themselves  in  the  body. 

AIDS  does  not  have  a  unique  set  of  symptoms.  Rather, 
the  term  AIDS  is  a  label  applied  to  a  fatal  combination 
of  different  diseases  and  conditions  that  develop  as  a  result 
of  the  AIDS  virus's  attack  on  the  immune  system.  The  fed- 
eral Centers  for  Disease  Control  defines  cases  of  AIDS 
based  on  specified  combinations  of  laboratory  test  results. 
diagnoses  of  opportunistic  infections,  and  the  presence  of 
some  other  symptoms. 

AIDS  dementia.  A  result  of  HIV  attacking  the  brain. 
Dementia  is  a  general  deterioration  of  mental  functioning. 
Symptoms  of  AIDS  dementia  are  sometimes  compared  to 
those  of  Alzheimer's  disease. 
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AIDS  test.  The  AIDS  test  does  not  test  for  the  condi- 
tion AIDS.  Neither  does  it  test  for  the  AIDS  virus.  Instead, 
the  test  in  use  today  finds  out  whether  the  body  has 
manufactured  the  antibodies  that  it  uses  to  fight  AIDS  vi- 
rus infection.  The  body  typically  requires  between  six 
weeks  and  fourteen  months  to  produce  those  antibodies. 
Therefore  one  may  be  infected  with  the  AIDS  virus  and 
be  able  to  transmit  it  to  others  but  still  test  negative  on 
the  current  AIDS  test. 

The  AIDS  test  is  really  two  different  tests.  One  is  the 
enzyme-linked  immunosorbent  assay,  or  ELISA.  The  other 
is  the  western  blot.  These  two  tests  are  used  together  to 
ensure  accuracy.  If  only  a  single  ELISA  test  were  used  on 
an  ordinary  group  of  people,  as  many  as  one  half  of  the 
positive  results  would  be  wrong. 

Proper  testing  procedures  call  for  an  individual  to  have 
an  ELISA  test  first.  If  that  test  is  positive,  another  ELISA 
should  be  administered.  If  the  second  ELISA  is  positive, 
a  western  blot  should  be  administered  to  confirm  the  result. 
If  the  western  blot  is  positive,  one  may  properly  be  called 
seropositive  or  HIV  positive,  or  may  be  said  to  have 
seroconverted.  Under  North  Carolina  rules  governing 
laboratories  that  perform  the  test  for  the  AIDS  virus,  fi- 
nal positive  test  results  may  not  be  released  until  this  three- 
part  testing  procedure  is  completed. 

Researchers  are  daily  acquiring  new  knowledge  about 
AIDS.  Recent  studies  indicate  that  the  AIDS  virus  may 
on  uncommon  occasions  conceal  itself  within  cells  in  the 
body  for  at  least  as  long  as  forty-two  months.  In  this  "dor- 
mant" state  the  AIDS  virus  does  not  stimulate  the  body 
to  produce  antibodies.  Therefore  the  AIDS  test  in  com- 
mon use  today  will  not  detect  the  infection.  A  new  test 
has  been  developed,  however,  that  tests  for  the  virus  itself 
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instead  of  for  antibodies  to  the  virus.  This  test,  the  poly- 
merase chain  reaction  (known  as  PCR).  is  not  in 
\\  idespread  use  outside  of  research  laboratories. 

AIDS  virus.  Another  name  for  the  human  im- 
munodeficiency virus,  known  as  HIV.  Although  no  one 
can  say  for  sure,  experts  believe  a  person  infected  with  HIV 
remains  able  to  transmit  the  virus  to  others  for  the  rest 
of  his  or  her  life. 

ARC:  AIDS-related  complex.  Individuals  with 
AIDS-related  complex  suffer  the  same  infection  of  the  im- 
mune system  as  those  with  AIDS,  but  they  are  not  sick 
enough  to  be  classified  as  having  AIDS.  ARC  sufferers 
may  experience  a  variety  of  symptoms,  including  recur- 
rent fevers,  lethargy,  night  sweats,  unexplained  weight  loss, 
persistent  diarrhea,  and  chronic  swollen  glands. 

Asymptomatic.  The  term  used  to  describe  one  who 
is  HIV  positive  but  has  none  of  the  symptoms  associated 
with  the  onset  of  ARC  or  AIDS. 

AZT.  Zidovudine,  formerly  called  azidothymidine, 

BW  A509U,  and  Compound  S.  is  the  first  and  only  drug 
approved  by  the  United  States  Food  and  Drug  Adminis- 
tration for  the  treatment  of  AIDS  and  advanced  ARC.  It 
is  manufactured  by  Burroughs  Wellcome  and  sold  under 
the  brand  name  Retrovir. 

Over  20.000  people  are  currently  taking  zidovudine. 
The  drug  is  not  a  cure  for  AIDS,  but  it  does  slow  the 
progress  of  the  disease.  Unfortunately  there  is  no  evidence 
that  taking  zidovudine  reduces  one's  ability  to  transmit  HIV. 

Blood  and  body-fluid  precautions.  Health  care  work- 
ers, police,  emergency  medical  technicians,  jailors,  and 
anyone  else  who  comes  in  contact  with  human  blood,  se- 
men, vaginal  or  cervical  secretions,  or  other  bodily  fluids 
or  excretions  should  take  precautions  to  protect  themselves 
from  the  diseases,  including  AIDS,  that  may  be  transmit- 
ted by  those  fluids.  These  precautions  are  called  blood  and 
body-fluid  precautions.  If  you  want  to  know  about  the  ap- 
propriate precautions  for  a  particular  situation,  begin  your 
research  by  contacting  your  local  health  department. 

Casual  contact.  Fortunately  for  all  of  us,  AIDS  is 

difficult  to  transmit.  Experts  usually  convey  this  idea  by- 
saying  that  the  AIDS  virus  cannot  be  transmitted  by  casual 


contact,  that  is.  by  the  ordinary  day-to-day  contact  that  we     / 
have  with  strangers,  friends,  and  family  members. 

The  AIDS  virus  can  be  spread  through  contact  with 
the  blood  or  semen  and  probably  by  contact  with  the  vaginal 
or  cervical  fluids  of  an  infected  person.  (The  AIDS  virus 
has  been  found  in  other  bodily  fluids  such  as  tears  and  sali- 
va, but  contact  with  those  fluids  does  not  pose  a  measur- 
able risk  of  infection. )  Not  all  contact  with  blood  or  bodily 
fluids  is  dangerous— your  skin  protects  you  from  the  virus. 
The  virus  must  have  a  way  into  the  body  such  as  an  open 
sore,  a  puncture  with  a  needle,  or  contact  with  the  mucous 
tissues  of  the  sexual  organs,  rectum,  eyes,  or  mouth. 

High-risk  group.  Individuals  who  are  members  of 
high-risk  groups  are  statistically  more  likely  to  be  infected 
with  the  AIDS  virus.  Those  groups  include  male  homosex- 
uals and  bisexuals.  hemophiliacs,  the  female  sexual  part- 
ners of  the  foregoing  groups,  and  all  those  who  take  illegal 
drugs  by  injection.  Also,  a  pregnant  woman  infected  with 
the  AIDS  virus  has  a  one-in-two  chance  of  passing  the 
infection  to  her  child. 

HIV.  Human  immunodeficiency  virus,  previously 
called  LAV  ( lymphadenopathy- associated  virus)  and  HTLV- 
III  (human  t-cell  lymphotropic  virus  type  III).  Scientists  , 
believe  that  HIV  is  the  cause  of  AIDS.  The  virus  causes  \ 
AIDS  by  attacking  the  immune  system,  crippling  the  in- 
fected individual's  natural  ability  to  fight  off  disease.  The 
virus  may  also  attack  the  brain,  resulting  in  AIDS  dementia. 

HIV  positive.  Describes  one  in  whom  the  AIDS  test 
has  disclosed  the  presence  of  the  antibodies  to  HIV.  Such 
a  person  may  also  be  called  seropositive.  An  HIV-positive 
or  seropositive  individual  has  been  infected  by  the  AIDS 
virus  and  is  presumed  capable  of  transmitting  the  virus 
to  others.  However,  because  the  body  takes  time  to  produce 
antibodies  to  HIV  and  because  HIV  may  conceal  itself  in 
the  body,  one  who  is  infected  and  capable  of  transmitting 
the  disease  may.  nevertheless,  test  negative  on  the  AIDS 
test. 

Serocomert.  One  who.  after  exposure  to  the  AIDS 
virus,  tests  positive  for  AIDS  virus  antibodies  is  said  to 
have  seroconverted. 

Seropositive.  Has  the  same  meaning  as  HIV  positive. 


Book  Review- 


AIDS  and  the  Law:  A  Guide  for  the  Public 


Edited  by  Harlon  L.  Dalton,  Scott  Burris,  and  the 
Yale  AIDS  Law  Project 

New  Haven,  Conn.:  Yale  University  Press,  1987 


In  the  preface  to  AIDS  and  the  Law:  A  Guide  for  the 
Public.  Harlon  L.  Dalton  presents  us  with  a  choice:  "Like 
it  or  not.  we  must  decide  what  kind  of  society  we  will  be: 
mean-spirited,  shortsighted  and  judgmental:  or  compas- 
sionate, clearheaded  and  accepting."  In  responding  to  the 
spread  of  acquired  immunodeficiency  syndrome  (AIDS), 
our  society  has  all  too  often  been  the  former.  Rather  than 
offering  care  and  compassion  to  those  suffering  from  or 
likelj  to  develop  this  debilitating  and  fatal  disease.  we  fre- 
quently have  abandoned  and  isolated  famiK  members  and 
friends,  lired  employees,  and  refused  to  care  for  those  in 
desperate  need.  In  the  ongoing  conflict  between  the  unin- 
fected population  and  those  infected  or  suspected  of  being 
infected  with  the  AIDS-causing  \  irus,  both  sides  have  called 
upon  lawyers  and  the  legal  system  to  resolve  their  many 

disputes. 

The  battle  has  been  waged  most  \  lolentb  oxer  admit- 
ting children  infected  with  the  HIV  virus  to  the  schools. 
Accordingly,  school  officials  have  special  reason  to  edu- 
cate themselves  about  AIDS.  This  point  is  illustrated  by 
the  case  of  the  Ray  brothers.'  In  1987  school  officials  in 
Desoto  County.  Florida,  removed  Richard.  Robert,  and 
Randy  Ray  from  their  classrooms  and  placed  them  in  a 
homebound  education  program  because  their  treatments 
for  hemophilia  had  infected  them  with  the  AIDS  virus.  The 
school  officials'  action  created  an  international  controversy. 

The  boys'  parents  sued  on  their  sons'  behalf  and  ob- 
tained an  order  in  federal  court  forcing  school  officials  to 
permit  Richard.  Robert,  and  Randy  to  attend  school.2 
Despite  their  legal  success,  the  Rays  moved  to  another 
school  district  after  their  home  was  burned  to  the  ground 
h\  an  arsonist.  Had  school  officials  better  understood  the 


Gt* 


.Ull\     HUT 


Tin;  reviewer  is  an  Institute  - 

i/cs  in  health  law. 

1  Raj  \    School  Disl  .  666  I    Supp    1524  (M  1)   Fla    1987) 

2  1  he  R.i>s  latei  settled  their  km  suit  .iiMinst  Ihe  school  district  tor 
SI  I   million 


eported 


law,  they  might  not  have  made  the  mistake  of  excluding 
the  children  from  school  in  the  first  place. 

AIDS  and  the  Law  is  a  comprehensive  and  compre- 
hensible survey  of  how  the  legal  system  has  responded  to 
the  challenge  of  AIDS.  The  book  begins  with  a  brief  primer 
on  law  and  the  legal  system,  followed  by  a  thorough  dis- 
cussion of  the  current  medical  understanding  of  AIDS.  This 
basic  legal  and  medical  information  lays  the  foundation 
for  the  bulk  of  the  book,  a  discussion  of  the  complicated 
legal  issues  surrounding  AIDS.  Chapters,  written  by  differ- 
ent authors,  address  topics  such  as  AIDS  in  schools,  pri- 
sons, and  the  military:  discrimination  against  individuals 
with  AIDS  in  housing,  medical  care,  insurance,  and  the 
workplace;  and  AIDS  in  the  black,  lesbian,  and  gay  com- 
munities. 

The  legal  and  medical  discussions  are  presented  in 
clear,  straightforward  language.  Although  chapter  one. 
"The  AIDS  Epidemic:  Discovery  of  a  New  Disease,"  sent 
me  to  the  dictionary  more  than  once  to  look  up  terms  like 
antigenic,  for  the  most  part  the  editors  were  successful  in 
weeding  out  obscure  legal  and  medical  terminology.  Most 
medical  terms  that  were  not  eliminated  are  defined  in  a 
briel  glossary. 

Dalton  notes  in  the  preface  the  editors'  ambition  to 
present  complicated  medical  and  legal  discussions  in  "plain 
English"  without  sacrificing  "precision  or  sophistication." 
This  ambition  is  realized:  though  accessible  to  readers 
w  ithout  medical  or  legal  training,  the  book  does  not  over- 
simplify medical  issues  or  gloss  over  difficult  legal  argu- 
ments. Both  general  readers  and  those  with  considerable 
experience  and  expertise  in  this  field  will  find  AIDS  and 
tin-  Law  to  be  an  insightful  reference  to  a  broad  range  of 
legal  issues. 

The  usefulness  of  any  book  on  AIDS  is  reduced  with 
time  by  the  rapid  rate  of  change  in  both  the  medicine  and 
law  of  AIDS.  That  change  made  small  parts  of  AIDS  and 
the  Law  dated  almost  the  day  the  book  was  published.  One 
small  example  will  illustrate  this.  The  first  chapter  reports 
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that  25  percent  of  individuals  who  have  tested  positive  for 
the  AIDS-causing  human  immunodeficiency  virus  (HIV) 
will  eventually  develop  AIDS.  More  recent  research  indi- 
cates that  within  six  years  of  infection,  50  percent  of  those 
infected  develop  AIDS  and  that  another  25  percent  devel- 
op the  condition  called  AIDS-related  complex. 

Despite  this  unavoidable  drawback,  AIDS  and  the  Law- 
Is  a  useful  resource  for  anyone  concerned  with  AIDS  le- 
gal issues.  In  particular,  the  book  is  a  first-rate  guide  for 
policy  makers  who  must  keep  abreast  of  the  continued 
growth  of  legal  protection  for  the  individuals  with  HIV  in- 
fection. The  authors  of  the  book  are  among  those  pushing 
for  such  protection,  and  they  consistently  advocate 
safeguarding  the  social,  economic,  and  privacy  interests 
of  individuals  with  AIDS.  The  book  forcefully  argues 
against  compulsory  testing  for  HIV  infection:  against  dis- 
crimination in  housing,  schools,  access  to  medical  care, 
and  the  workplace;  and  for  strict  confidentiality  of  infor- 
mation about  whether  one  is  or  may  become  sick  with 
AIDS. 

In  addition  to  the  excellent  chapter  on  schoolchildren 
with  AIDS,  school  officials  will  find  the  discussion  of  em- 
ployment issues  particularly  valuable.  Chapter  eight, 
"AIDS  in  the  Workplace,"  discusses  discrimination,  labor 
relations.  AIDS  testing,  employee  discipline,  and  employee 
education  issues.3  Chapter  nine,  "Screening  Workers  for 
AIDS,"  is  devoted  entirely  to  testing  issues.  The  chapter 
explains  the  currently  available  tests  in  some  detail  and 
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makes  a  compelling  case  against  testing  employees  for  the 
AIDS  virus. 

The  emphasis  on  individual  rights  exposes  the  book 
to  a  charge  of  lack  of  objectivity.  However,  advocates  for 
those  rights  have,  in  fact,  been  increasingly  successful  in 
legislatures  and  the  courts  as  medical  research  has  shown 
that  protecting  the  interests  of  individuals  infected  with  HIV 
does  not  hinder  the  efforts  to  control  AIDS.  For  example, 
although  political  fringe  groups  still  advocate  isolation  and 
quarantine,  serious  discussion  of  restricting  the  freedom 
of  the  infected  to  live  and  move  in  the  community  has  died 
down  as  medical  research  has  consistently  shown  that  the 
AIDS-causing  virus  cannot  be  transmitted  by  nonsexual, 
everyday  contact  with  infected  individuals.  Recent  changes 
in  North  Carolina  law  have  made  it  most  unlikely  that  a 
person  with  AIDS  or  one  infected  with  HIV  could  legally 
be  isolated.  Similarly,  scientific  evidence  that  HIV  is  hard 
to  transmit  has  led  to  increasingly  successful  legal  attacks 
on  discrimination  in  schools,  housing,  access  to  medical 
care,  and  the  workplace  as  the  asserted  public  health  justifi- 
cations for  such  discrimination  have  been  shown  to  be 
without  foundation. 

Many  AIDS  legal  questions  remain  unanswered,  but 
the  law  has  begun,  in  its  own  slow  and  incremental  fashion, 
to  respond.  AIDS  and  the  Law  is  the  best  book  available 
that  deals  with  a  full  range  of  AIDS  legal  topics.  It  docu- 
ments in  a  clear  and  thoughtful  manner  continuing  legal 
developments  and  shows  where  legal  pressure  may  be  ap- 
plied in  the  future.  This  information  is  valuable  to  all  those 
responsible  for  and  affected  by  the  delicate  moral,  politi- 
cal, and  legal  balancing  necessary  to  resolve  the  conflicts 
between  society  and  those  whom  society  views  as  possi- 
ble spreaders  of  AIDS.— Jeffrey  S.  Koeze 
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North  Dakota  statute  authorizing  some  local  school 
boards  to  charge  fees  for  bus  service  does  not  violate 
the  equal  protection  clause.  Kadrmas  v.  Dickinson  Pub- 
lic Schools.  108  S.  Ct.  2481  (1988). 


Facts:  Until  1973.  the  Dickinson  (North  Dakota)  Public 
Schools  provided  free  bus  transportation  to  students  in  out- 
lying areas,  but  the  pickup  points  were  often  at  consider- 
able distances  from  their  homes.  The  school  board  then 
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began  offering  door-to-door  service  but  charged  $97.00  per 

)     year  for  one  child  or  $150.00  for  two  children.  These  fees 

covered  approximately  11  percent  of  the  cost  of  the  service. 

Because  North  Dakota  is  sparsely  populated,  the  state 
legislature  has  been  encouraging  thinly  populated  school 
districts  to  consolidate.  Reorganization  plans,  by  state  law, 
must  include  provisions  for  transporting  students.  A  state 
statute  enacted  in  1979  allowed  school  districts  that  had  not 
reorganized,  such  as  Dickinson's,  to  charge  bus  fees  not 
to  exceed  the  costs  of  providing  bus  service. 

The  Kadrmas  family  lived  sixteen  miles  from  their 
daughter  Sarita's  school,  and  their  family  income  was  at 
or  near  the  poverty  level.  They  agreed  to  pay  the  bus  fee 
until  the  1985  school  year,  when  they  fell  behind  in  their 
payments.  They  then  made  other  arrangements  for  trans- 
porting Sarita  to  school,  but  these  cost  more  than  SI. 000 
for  that  school  year.  Since  then,  they  have  renewed  the  bus 
contract,  and  Sarita  has  been  riding  the  bus.  However,  the 
Kadrmases  sued  the  school  system,  contending  that  the  bus 
fee  violates  the  equal  protection  clause  of  the  Fourteenth 
Amendment. 

The  trial  court  dismissed  the  suit.  The  Supreme  Court 
of  North  Dakota  affirmed  the  decision  in  favor  of  the  school 
system.  It  ruled  that  the  statute  allowing  the  local  board 
to  charge  bus  fees  does  not  unconstitutionally  discriminate 
on  the  basis  of  wealth  and  that  the  distinction  between  re- 
organized and  nonreorganized  school  districts  serves  the 
legitimate  objective  of  promoting  reorganization.  The  Kadr- 
mases appealed  to  the  United  States  Supreme  Court. 

Holding:  The  Supreme  Court  affirmed  in  a  5-4  deci- 
sion, holding  that  the  North  Dakota  statute  authorizing 
sonic  local  school  boards,  but  not  others,  to  assess  a  trans- 
portation fee  Joes  not  \  iolate  the  equal  protection  clause. 
There  were  two  dissenting  opinions. 

The  Court  ruled  that  the  appropriate  standard  under 
which  to  consider  the  statute  is  whether  the  challenged  clas- 
sification is  rationally  related  to  a  legitimate  governmen- 
tal purpose.  This  standard  imposes  a  heavy  burden  on 
plaintiffs  to  prove  that  a  challenged  statute  is  arbitrary  and 
unreasonable.  The  Court  rejected  two  standards  that  would 
have  been  more  difficult  to  meet:  (1)  "strict  judicial  scru- 
tiny," applied  when  government  interferes  with  a  "fun- 
damental right"  or  discriminates  against  a  "suspect  class," 
and  (2)  "heightened  scrutiny."  applied  where  there  is  a  dis- 
criminatory classification  based  on  sex  or  illegitimacy  and 
also  applied  in  PIj  ler  v.  Doc.  457  U.S.  202  (1982)  [digested 
in  School  Law  Bulletin  13  (July  1982):  16|  (denial  of  pub- 
lic schooling  to  children  not  legally  admitted  to  the  United 
k    |    States  violates  the  equal  protection  clause). 

The  North  Dakota  statute  was  reasonable.  Writing  for 
the  Court.  Justice  O'Connor  first  discussed  the  imposi- 


tion of  bus  fees  and  found  nothing  inherently  unconstitu- 
tional in  that: 

A  state's  decision  to  allow  local  school  boards  the  option 
of  charging  patrons  a  user  fee  is  constitutionally  permissi- 
ble. The  Constitution  does  not  require  that  such  a  service 
be  provided  at  all,  and  it  is  difficult  to  imagine  why  choos- 
ing to  offer  the  service  should  entail  a  constitutional  obli- 
gation to  offer  it  for  free.  No  one  denies  that  encouraging 
local  school  districts  to  provide  bus  service  is  a  legitimate 
state  purpose  or  that  such  encouragement  would  be  under- 
mined by  a  rule  requiring  that  general  revenues  be  used  to 
subsidize  an  optional  service  that  will  benefit  a  minority  of 
the  district  families.  It  is  manifestly  rational  for  the  State 
to  refrain  from  undermining  its  legitimate  objective  with  such 
a  rule. 

The  Court  then  considered  North  Dakota's  different 
treatment  between  reorganized  and  nonreorganized  districts 
and  found  it  reasonable,  though  it  was  not  clear  just  what 
that  difference  was.  Under  one  interpretation,  local  school 
boards  in  nonreorganized  districts  may  impose  a  bus  user 
fee  on  their  own  authority,  while  the  direct  approval  of  the 
voters  would  be  required  in  reorganized  districts.  That 
difference,  however,  "simply  reflects  voluntary  agreements 
made  during  the  history  of  North  Dakota's  reorganization 
process,  and  it  could  scarcely  be  thought  to  make  the  State's 
laws  arbitrary  or  irrational."  Even  if,  as  the  plaintiffs  ar- 
gued, the  state  had  forbidden  reorganized  districts  to  charge 
a  fee,  while  permitting  nonreorganized  districts  to  do  so, 
such  different  treatment  would  still  be  reasonable.  The 
legislature  could  have  believed  that  such  a  policy  would 
serve  the  legitimate  purpose  of  fulfilling  the  reasonable 
expectations  of  residents  in  reorganized  districts.  Because 
this  purpose  would  have  no  application  to  nonreorganized 
districts,  the  legislature  could  have  rationally  concluded 
that  those  districts  should  have  the  option  of  imposing  bus 
user  fees— Penelope  Lemon 

Ms.  Lemon  is  a  second-year  student  at  The  University  of  North  Carolina  at 
Chapel  Hill  School  of  Law  and  was  a  research  assistant  at  the  Institute  of  Govern- 
ment in  the  summer  of  1988. 

A  state  university's  delivery  of  unstamped  letters  from 
a  labor  union  to  university  employees  violates  the  Pri- 
vate Express  Statutes.  University  of  California  v.  Public 
Employment  Relations  Board.  108  S.  Ct.  1404  (1988). 

Facts:  The  University  of  California  refused  the  request 
of  the  American  Federation  of  State,  County  and  Municipal 
Employees  (union)  to  use  the  university's  internal  mail  sys- 
tem to  carry  unstamped  letters  from  the  union  to  certain 
university  employees  whom  the  union  was  attempting  to 
organize.  The  university  claimed  that  the  Private  Express 
Statutes  [18  U.S.C.  §§  1693-1699  and  39  U.S.C.  §§  601-606] 
prohibited  such  carriage.  The  union  charged  that  the  univer- 
sity's refusal  was  an  unfair  labor  practice  and  violated  the 
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California  Higher  Education  Employer-Employee  Relations 
Act  (HEERA),  which  requires  employers  to  grant  unions 
access  to  their  "means  of  communication."  The  Public 
Employment  Relations  Board  (PERB),  the  agency  that  in- 
terprets and  enforces  HEERA,  ruled  that  HEERA  required 
delivery  of  the  letters. 

The  California  Court  of  Appeal  agreed  that  denial  of 
access  violates  HEERA  but  noted  that  the  HEERA  right 
of  access  is  expressly  subject  to  "reasonable  regulations." 
The  case  was  remanded  for  a  determination  of  whether 
the  university's  refusal  was  reasonable  in  light  of  the  sur- 
rounding circumstances,  including  the  Private  Express  Stat- 
utes. On  remand.  PERB  found  that  the  HEERA 
requirement  was  consistent  with  federal  law  because  the 
delivery  fell  within  both  the  "letters-of-the-carrier"  and 
the  "private-hands"  exceptions  to  the  Private  Express  Stat- 
utes. The  court  of  appeal  affirmed;  the  California  Supreme 
Court  denied  review.  The  university  appealed. 

Holding:  The  United  States  Supreme  Court  reversed 
and  held  that  a  state  university's  delivery  of  a  union's  un- 
stamped letters  violates  the  Private  Express  Statutes.  In 
general,  these  federal  statutes  establish  the  United  States 
Postal  Service  as  a  monopoly  by  prohibiting  others  from 
carrying  letters  over  postal  routes.  Justice  O'Connor,  writ- 
ing for  the  Court,  identified  the  issue  as  whether  delivery 
of  the  union's  letters  fell  within  either  the  "letters-of-the- 
carrier"  exception  or  the  "private-hands"  exception  and 
found  that  it  did  not. 

The  letters-of-the-carrier  exception  permits  the  private 
carriage  of  letters  that  "relate"  to  the  "current  business" 
of  the  carrier.  The  business  in  this  case  was  the  union's 
efforts  to  organize  university  employees.  The  Court  ruled 
that,  though  the  university  (the  carrier)  is  interested  in  this 
activity,  it  is  not  the  university's  current  business;  instead 
it  is  the  current  business  of  the  union. 

The  Court  then  examined  the  private-hands  exception, 
which  permits  persons  or  entities  other  than  the  United 
States  Postal  Sen  ice  to  carry  letters  only  if  they  do  not 
receive  any  form  of  "compensation"  or  benefit  from  the 
sender.  The  exception  was  designed  to  permit  gratuitous 
carriage  of  mail  undertaken  out  of  friendship,  not  pursuant 
to  a  business  relationship,  and  is  available  only  when  there 
is  no  compensation  of  any  kind  flowing  from  the  sender 
to  the  carrier.  It  does  not  apply  to  this  situation,  an  arms- 
length  business  relationship  between  the  union  and  the  em- 
ployees on  one  side  and  the  university  on  the  other.  By 
delivering  the  union's  letters,  the  university  would  be  per- 
forming a  service  for  its  employees  that  they  would  other- 
wise pay  for  themselves  through  their  union  dues.  This 
service  would  become  part  of  the  package  of  monetary  and 
nonmonetary  benefits  that  the  university  provides  em- 


ployees in  exchange  for  their  services.  This  exchange  of 
benefits  means  that  the  carriage  is  not  "without  compen-    ( 
sation.'— P.L. 

University  may  regulate  construction  of  shanties  to  pro- 
tect aesthetics  if  regulation  is  content  neutral  and  leaves 
open  other  channels  for  student  expression.  Students 
Against  Apartheid  Coalition  v.  O'Neil.  838  F.2d  735  (4th 
Cm  1988). 

Facts:  Two  student  groups,  the  Students  Against  Apart- 
heid Coalition  and  the  National  Lawyers  Guild,  constructed 
shanties  on  the  Lawn  of  the  University  of  Virginia  to  il- 
lustrate living  conditions  of  black  South  Africans.  The  stu- 
dents hoped  to  convince  the  University  Board  of  Visitors 
to  change  its  policy  of  investing  in  South  African  corpo- 
rations. 

The  students  had  won  an  earlier  lawsuit  involving  shan- 
ties on  the  Lawn  when  a  federal  district  court  ruled  that 
a  university  regulation  prohibiting  "structures"  or  an  "ex- 
tended presence"  on  the  Lawn  within  700  feet  of  the  Rotun- 
da violated  the  First  Amendment  because  it  "was 
unconstitutionally  vague  and  not  narrowly  tailored  to 
achieve  the  university's  interest  in  aesthetics."  As  a  result 
of  that  lawsuit,  the  university  revised  its  regulation  by  delet- 
ing "extended  presence"  and  defining  "structure." 

The  university  still  prohibited  the  display  of  the  shan-  ' 
ties  on  the  Lawn,  so  the  student  groups  sued  a  second  time. 
They  sought  an  injunction  to  stop  the  university  from  en- 
forcing its  revised  regulation.  This  time  the  district  court 
granted  summary  judgment  for  the  university.  (Summary 
judgment  is  a  decision  by  the  court  before  trial  that  there 
are  no  disputed  factual  issues  and  that  one  party  is  enti- 
tled to  judgment  as  a  matter  of  law.)  The  court  found  that 
the  revised  regulation  was  a  reasonable  restriction  on  the 
time,  place,  and  manner  of  student  expression  and  thus 
did  not  violate  the  First  Amendment.  The  student  groups 
appealed. 

Holding:  The  Fourth  Circuit  Court  of  Appeals  af- 
firmed. The  court  explained  that  to  be  reasonable  (and 
therefore  constitutional)  a  regulation  on  the  time,  place, 
and  manner  of  speech  must  (1)  be  "content  neutral"  (it  does 
not  discriminate  by  prohibiting  one  viewpoint  while  allow- 
ing others),  (2)  be  narrowly  tailored  to  meet  a  significant 
government  interest,  and  (3)  leave  open  other  channels  of 
communication.  Because  all  student  groups  were  prohibited 
from  building  structures  on  the  Lawn,  the  regulation  was 
content  neutral.  Aesthetic  concerns  are  a  significant  govern- 
ment interest.  This  regulation  was  narrowly  drawn  to  en- 
sure maintenance  of  the  architectural  integrity  of  the  upper  M 
Lawn,  a  very  special  part  of  the  university  campus.  Be-  \  < 
cause  the  regulation  prohibited  structures  only  on  the  Lawn 


1988  FALL  □  23 


south  of  the  Rotunda,  other  places  for  protest  were  still 
available  throughout  the  campus.— Lou  Doherty 

Mr.  Dohertv  is  a  second-year  student  at  The  University  of  North  Carolina  at 
Chapel  Hill  School  of  Law  and  a  research  assistant  at  the  Institute  of  Government. 

A  lay  advocate  acting  on  behalf  of  the  parents  of  handi- 
capped children  at  an  administrative  hearing  may  not 
receive  fees  for  legal  representation.  Arons  v.  New  Jer- 
sey State  Board  of  Education.  842  F.2d  58  (3d  Cir.  1988). 

Facts:  Marilyn  Arons.  a  professional  educator  who 
specializes  in  curriculum  development  for  exceptional  chil- 
dren, served  on  several  occasions  as  a  lay  advocate  on  be- 
half of  parents  of  handicapped  children  at  administrative 
hearings  to  determine  the  children's  appropriate  educational 
placement.  She  challenged  the  New  Jersey  regulation  that 
nonlawyers  may  not  receive  a  fee  for  representing  a  party 
in  administrative  proceedings. 

The  Education  for  All  Handicapped  Children  Act 
(EAHCA)  gives  the  parents  the  "right  to  be  accompanied 
and  advised  by  counsel  and  by  individuals  with  special 
knowledge  or  training  with  respect  to  the  problems  of 
handicapped  children.  .  .  ."  [20U.S.C.  §  1415(d)(1))  Arons 
argued  that  she  had  done  work  equal  to  that  of  an  attor- 
ney but  that  she  had  been  denied  equal  pa\  for  that  equal 
work. 

The  district  court  granted  summary  judgment  for  the 
state  board.  (Summary  judgment  is  a  decision  b\  the  court 
before  trial  that  there  are  no  disputed  Tactual  issues  and 
that  one  party  is  entitled  to  judgment  as  a  matter  of  law.) 
The  court  ruled  that  EAHCA  did  not  create  a  right  to  com- 
pensation for  lay  advocates  and  that  the  New  Jersey  rule 
furthered  the  state's  legitimate  interest  in  regulating  the 
practice  of  law.  The  district  court  noted  that  the  regula- 
tion did  not  interfere  with  Arons's  right  to  be  paid  for  her 
educational  expertise;  she  could  charge  a  fee  as  an  expert 
witness  or  as  an  educational  consultant.  Arons  appealed, 
contending  that  (1)  EAHCA  preempts  the  New  Jersey  no- 
fee  provision  and  (2)  the  state  rule  violates  the  equal  pro- 
tection clause  of  the  Fourteenth  Amendment. 

Holding:  The  Third  Circuit  Court  of  Appeals  af- 
firmed, rejecting  the  preemption  argument.  Federal  law 
preempts  state  law  only  when  (1)  Congress  has  complete- 
ly occupied  a  given  area  of  law  or  (2)  a  state  law  or  regu- 
lation conflicts  with  federal  law  or  thwarts  achievement 
of  the  federal  statute's  goals.  Neither  of  these  situations 
existed.  EAHCA  does  not  demonstrate  that  Congress  in- 
tended to  limit  a  state's  traditional  control  over  the  prac- 
tice of  law.  Although  EAHCA  gives  the  parents  the  right 
I  to  advice  from  and  consultation  with  educational  experts, 
it  does  not  authorize  these  specially  qualified  individuals 
to  render  legal  services.  There  is  no  indication  that  Con- 


gress intended  to  place  expert  and  legal  counsel  on  the  same 
footing  or  that  Congress  contemplated  that  the  "individu- 
als with  special  knowledge"  would  act  in  a  representative 
capacity.  The  New  Jersey  regulation  does  not  frustrate  the 
EAHCAs  purpose  of  providing  parents  with  expert  as- 
sistance in  pursuing  the  administrative  process. 

The  state  rule  does  not  violate  the  equal  protection 
clause  because  it  is  rationally  related  to  the  legitimate  state 
concern  of  regulating  the  practice  of  law.— P.L. 

Educational  officials  who  violated  the  procedural  re- 
quirements of  the  EH  A  failed  to  provide  the  child  with 
a  free  appropriate  public  education.  Board  of  Educa- 
tion of  Cabell  County  v.  Dienett.  843  F.2d  813  (4th  Cir. 
1988). 

Facts:  Paul  Dienett.  a  learning-disabled  child,  had 
been  educated  in  the  public  schools  of  Cabell  County  (Vir- 
ginia) for  seven  years.  His  parents  became  dissatisfied  with 
his  progress  and  refused  to  accept  the  individual  educa- 
tional program  (IEP)  suggested  by  Paul's  teacher.  Follow- 
ing an  unsatisfactory  meeting  with  school  officials,  the 
parents  placed  the  boy  in  a  private  school.  They  then  in- 
itiated the  complaint  process  under  the  Education  of  the 
Handicapped  Act  (EHA),  seeking  reimbursement  for  the 
costs  of  the  private  placement. 

The  trial  court  found  that  (1)  the  board  of  education 
had  failed  to  provide  the  child  with  a  free  appropriate  edu- 
cation (FAPE)  and  (2)  the  boy's  placement  in  a  private 
school  was  appropriate.  The  court  ordered  reimbursement 
of  almost  $68,000  in  tuition  and  related  expenses;  the  school 
board  appealed. 

Holding:  The  Fourth  Circuit  Court  of  Appeals  af- 
firmed. As  a  preliminary  matter,  it  ruled  that  the  parents' 
ten-month  delay  before  appealing  from  the  due  process 
hearing  to  the  state  educational  agency  did  not  bar  the  reim- 
bursement. The  court  stated  that  the  retroactive  imposi- 
tion of  a  time  limitation  would  be  unfair  and  contrary  to 
the  goals  of  the  EHA. 

The  court  found  that  the  school  board  had  not  com- 
plied with  the  procedural  requirements  of  EHA,  and,  as 
a  result.  Paul  was  denied  a  FAPE.  The  school  board  had 
not  determined  his  special  educational  needs  or  provided 
him  with  an  adequate  IEP.  School  officials  did  not  con- 
duct a  required  multidisciplinary  review  of  the  child  in 
1984.  No  placement  advisory  committee  meeting  was  held; 
neither  were  the  parents  otherwise  adequately  involved  in 
the  preparation  of  the  child's  proposed  IEP. 

Finally,  the  court  found  that  the  parents  had  acted 
responsibly  in  light  of  the  poor  results  they  had  obtained 
from  the  public  schools  and  that  what  the  school  board 
viewed  as  adversarial  conduct  on  the  parents'  part  would 
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not  prevent  their  recovery.  Any  uncooperative  behavior  on 
the  parents'  part  was  matched  by  similar  conduct  by  the 
board. —P.L. 

Indiana  school  district  may  implement  random  drug 
testing  program  for  student  athletes.  Schaill  v.  Tippeca- 
noe County  School  Corporation,  679  F.  Supp.  833  (N.D. 
Ind.  1988). 

Facts:  A  school  district  in  Indiana  planned  to  conduct 
a  random  urinalysis  drug  testing  program,  at  the  district's 
expense,  for  all  "student  athletes"  (members  of  all  inter- 
scholastic  sports  and  cheerleading  teams).  Before  students 
could  participate  in  the  interscholastic  sports  program,  they 
or  their  parents  or  guardians  would  have  to  sign  a  consent 
form,  indicating  an  understanding  of  the  school's  drug  edu- 
cation and  testing  program  and  a  willingness  to  submit  urine 
specimens  when  asked.  In  addition,  each  student  athlete 
would  be  required  to  attend  an  educational  session  and 
receive  an  explanation  of  the  program.  The  policy's  stated 
purpose  was  "educational,  diagnostic  and  preventive,  as 
opposed  to  punitive  or  disciplinary."  It  was  expected  to  af- 
fect approximately  750  of  the  2,350  students  at  two  high 
schools. 

A  number  of  safeguards  were  part  of  the  testing  proce- 
dure to  ensure  (1)  reliabilty  (putting  dye  in  the  toilet,  adult 
accompanying  student  to  listen  to  the  student  urinate, 
checking  the  temperature  of  the  specimen,  and  using  several 
methods  of  analysis  by  a  competent  laboratory);  (2)  con- 
fidentiality (specimens  were  numbered  and  access  to  the 
list  strictly  controlled);  and  (3)  some  personal  privacy  for 
students  (no  visual  observation  of  them). 

If  students  tested  positive,  they  and  their  parents  or 
guardians  would  be  notified  and  given  an  opportunity  to 
provide  additional  testing  and/or  explain  the  result.  If  the 
result  was  not  satisfactorily  explained,  the  first  positive 
showing  of  alcohol  led  to  suspension  from  20  percent  of 
the  competitive  events;  and,  for  other  drugs,  the  suspen- 
sion would  be  from  30  percent.  A  second  positive  read- 
ing meant  suspension  from  50  percent  of  the  contests,  and 
a  third  positive  test  would  result  in  a  suspension  from  ath- 
letics for  one  year.  The  suspensions  would  be  only  from 
competition  (a  student's  participation  in  practice  was  left 
to  the  discretion  of  the  coach),  and  no  academic  penalties 
would  be  imposed.  Counseling  would  also  be  recom- 
mended, and  school  counselors  would  be  available.  To  em- 
phasize the  educational  purpose  of  the  program,  after  the 
first  or  second  positive  test,  any  suspension  could  be 
reduced  by  1  percent  for  each  hour  of  counseling. 

Two  sophomore  girls,  a  swimmer  and  a  runner,  and 
their  parents  objected  to  the  program.  They  sued  the  school 
district,  the  superintendent,  and  the  school  board  mem- 


bers seeking  to  have  the  court  enjoin  the  district  from  es-  / 
tablishing  the  drug  testing  program.  The  plaintiffs  argued  \ 
that  it  was  unconstitutional  because  it  (1)  was  an  unreason- 
able search  and  seizure  and  thus  violated  the  Fourth 
Amendment,  (2)  violated  the  due  process  clause  of  the 
Fourteenth  Amendment,  and  (3)  violated  the  equal  pro- 
tection clause  of  the  Fourteenth  Amendment.  Participa- 
tion in  interscholastic  athletics,  they  claimed,  should  not 
be  limited  to  students  willing  to  waive  their  constitutional 
rights. 

Holding:  The  Federal  District  Court  of  Northern  In- 
diana refused  to  grant  the  injunction  because  "[understand- 
ing what  may  happen  in  the  future,  the  present  record  does 
not  compel  this  court  to  sound  the  constitutional  death  knell 
to  this  written  program"  before  it  is  even  begun.  The  court 
ruled  that  the  program  did  not,  on  its  face,  violate  any  le- 
gally protected  rights  or  interests  of  these  student  athletes. 
The  court  added,  however,  that  once  the  program  was  im- 
plemented, an  athlete  suspended  from  a  sport  might  have 
a  better  argument  than  these  plaintiffs  based  on  addition- 
al facts  or  "a  challenge  to  the  procedures  relating  to  the 
control  and  integrity  of  specimens." 

The  court  ruled  that  drug  testing  in  a  public  school 
setting  is  a  search;  only  reasonable  searches  do  not  vio- 
late the  Fourth  Amendment.  Relying  on  New  Jersey  v.  / 
T.L.O..  469  U.S.  325  (1985)  [digested  in  School  Law  Bulk-  V 
tin  16  (Winter  1985):  26],  the  court  explained  that  deter- 
mining whether  such  a  search  is  reasonable  involves 
balancing  the  students'  "legitimate  expectations  of  priva- 
cy" against  "the  school's  legitimate  need  to  maintain  an 
environment  that  is  conducive  to  learning."  The  balance 
in  this  case  tipped  in  favor  of  the  school  district,  in  part 
because  of  the  serious  problem  of  drug  use  and  in  part  be- 
cause the  plan  maintained  some  privacy  for  students  and 
included  precautions  to  ensure  reliability  and  protect  con- 
fidentiality. 

It  was  reasonable  to  single  out  athletes  because  of  their 
increased  risk  of  injury  from  physical  contact  or  intense 
physical  stress,  the  admiration  and  respect  they  received 
from  their  peers  and  the  community,  the  existing  rules  pro- 
hibiting use  of  alcohol  and  other  drugs,  the  requirement 
of  a  yearly  physical,  and  the  voluntary  nature  of  participat- 
ing in  athletics. 

The  students'  due  process  rights  had  not  been  violated 
for  two  reasons.  First,  participation  in  athletics  is  a 
privilege,  not  a  right,  and  does  not  involve  a  liberty  or 
property  interest.  The  penalty  for  a  positive  test  was  at  most 
suspension  from  competition;  it  had  no  impact  on  the  stu- 
dent's  academic  standing.  Second,  although  it  was  not  4 
necessary,  the  school  district  had  built  due  process  proce- 
dures into  the  program:  all  students  had  notice  of  the  pro- 
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gram  and  an  opportunity  to  explain  the  test  results. 

No  equal  protection  guarantees  were  violated  by  the 
program  because  it  had  a  legitimate  purpose,  and  school 
officials  reasonably  believed  that  including  only  athletes 
would  promote  that  purpose.  The  court  said,  "The  school 
imposes  on  the  student  athlete  neither  the  unique  status 
of  athlete  nor  the  proposed  urinalysis  testing.  The  only  con- 
sequence of  refusing  to  sign  the  consent  form  is  loss  of 
participation  in  a  voluntarily  chosen  activity  which  quali- 
fies solely  as  a  privilege.*— L.D. 

The  school  day  may  be  shortened  only  in  the  event  of 
an  emergency  or  hazardous  weather  conditions.  Unpub- 
lished Attorney  General's  Opinion.  May  2,  1988. 

Question:  Does  a  local  board  or  education,  superin- 
tendent, or  other  local  school  official  have  authority  to 
shorten  the  school  day  for  one  or  more  of  the  180  days 
in  the  school  term? 

Opinion:  G.S.  115C-84  authorizes  local  boards  of  edu- 
cation and  superintendents  to  shorten  the  school  term  or 
day  only  in  the  event  of  an  emergency  or  hazardous  weather 
conditions.  Shortening  either  the  six-hour  school  day 
(which  is  required  for  all  students  except  handicapped 
p'upils  and  those  in  kindergarten,  first,  second,  or  third 
grade)  or  the  180-day  school  term  for  any  other  reason  is 
unlawful  and  may  violate  students'  state  constitutional  right 
to  an  education. 

If  a  school  board  requires  students  to  purchase  insur- 
ance before  they  may  participate  in  extracurricular  ac- 
tivities, a  waiver  must  be  available  for  low-income  and 
indigent  students.  Unpublished  Attorney  General's  Opin- 
ion. April  14.  1988. 

Question:  Does  a  local  school  board  have  the  authority 
to  adopt  a  policy  that  (1)  requires  all  students  to  purchase 
hospitalization  insurance  before  they  are  allowed  to  par- 


ticipate in  extracurricular  activities,  (2)  has  no  waiver  for 
students  whose  parents  have  other  insurance  or  who  can- 
not afford  the  fees,  and  (3)  provides  that  this  school  in- 
surance will  not  pay  any  benefits  if  a  claim  is  covered  by 
other  insurance? 

Opinion:  If  a  board  has  such  a  policy,  it  should  in- 
clude a  waiver  for  low-income  and  indigent  students. 
Without  a  waiver,  the  policy  is  very  likely  unconstitutional. 

However,  there  is  no  clear  authority  for  a  board  to 
adopt  such  a  policy,  and  there  are  reasons  to  question 
whether  any  authority  exists.  An  argument  can  be  made 
that  the  policy  imposes  a  fee  that  is  not  reasonable,  at  least 
in  some  circumstances,  because  no  useful  purpose  is 
served.  For  example,  it  may  be  unnecessary  for  students 
whose  parents  have  insurance  (especially  because  the 
school  insurance  will  not  pay  claims  covered  by  other  in- 
surance) or  for  students  who  can  be  served  by  Medicaid. 
In  addition,  according  to  the  High  School  Athletic  Associ- 
ation, every  high  school  student  participating  in  athletics 
is  covered  by  a  catastrophic  hospitalization  plan  that  be- 
comes effective  when  medical  costs  due  to  sports  injuries 
exceed  $3,000. 

As  applied  to  participation  in  interscholastic  athletic- 
programs,  such  a  policy  has  the  effect  of  establishing  an 
eligibility  requirement  over  and  above  those  prescribed  by 
the  State  Board  of  Education.  There  is  some  doubt  about 
the  authority  of  local  school  boards  to  establish  addition- 
al requirements. 

The  attorney  general  noted  that  a  school  board  is  im- 
mune for  liability  for  injuries  resulting  from  participation 
in  extracurricular  activities  except  to  the  extent  it  has  pur- 
chased liability  insurance.  The  board  may  also  protect 
school  employees  from  any  personal  liability  resulting  from 
injuries  to  students  participating  in  extracurricular  activi- 
ties, except  to  the  extent  that  employees  have  acted  fraudu- 
lently, corruptly,  or  maliciously. 
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THE  INSTITUTE  OF  GOVERNMENT,  an  integral  part  of  The  University  of  North 
Carolina  at  Chapel  Hill,  is  devoted  to  teaching,  research,  and  consultation  in  state 
and  local  government. 

Since  1931  the  Institute  has  conducted  schools  and  short  courses  for  city,  county, 
and  state  officials.  Through  guidebooks,  special  bulletins,  and  a  magazine,  the  research 
findings  of  the  Institute  are  made  available  to  public  officials  throughout  the  state. 

Each  day  that  the  General  Assembly  is  in  session,  the  Institute's  Legislative 
Reporting  Service  reports  on  its  activities  for  both  members  of  the  legislature  and 
other  state  and  local  officials  who  need  to  follow  the  course  of  legislative  events. 

Over  the  years  the  Institute  has  served  as  the  research  agency  for  numerous  study 
commissions  of  the  state  and  local  governments. 


